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Court of Appeals of the District of Columbia. 

No. 2773. 

Charles A. Spates, Appellant, . 

vs. 

Wells Brothers, a Corporation. 
a Supreme Court of the District of Columbia. 

At Law. No. 55256. 

Charles A. Spates, Plaintiff, 
vs. 

Wells Brothers, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed November 26, 1012. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55256. 

Charles A. Spates, Plaintiff, 

vs. 

Wells Brothers, a Corporation, Defendant. 

The plaintiff, Charles A. Spates, sues the defendant, Wells 
Brothers, a corporation, engaged in the business of general con¬ 
tractors and builders of houses, office buildings etc., in the city 
of Washington, District of Columbia, for that, heretofore, to wit, on 
the 10th day of May A. D., 1912, the said defendant, as such gen¬ 
eral contractors and builders, had a contract for the erection and 
building of a certain office building at the corner of 15th and G 
Sts., North West, Washington, D. C., known as the “Riggs Office 
Bldg.”; that the said defendant’s had a number of mechanics, labor¬ 
ers and foremen, or superintendents employed in, upon and about 
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said building while in course of erection; that among those so em¬ 
ployed by the defendant, plaintiff was employed as a carpenter 
upon the said building at $4 per day as such, and was, on the said 
10th day of May, 1912, engaged in fitting and putting up what is 
commonly known as “trim” in the door and window spaces, in the 
rooms of said building, for the defendant. 

The plaintiff avers that among the duties that defendant owed to 
plaintiff, it became and was the duty of said defendant to exercise 
due and ordinary care to conduct its said business — as not to render 
the place in which plaintiff was working, unsafe and danger- 
2 ous for him while engaged in the performance of said work; 

to exercise due and ordinary care in delivering or having de¬ 
livered in a safe and proper manner upon the premises all mate¬ 
rials to be used in connection with, in and upon said office build¬ 
ing, and to have same so placed within and about said building 
so as not to render it unsafe or dangerous for those employed 
therein; that it was the duty of said defendant, while engaged in 
placing or haying placed within the rooms of said building, the 
trim or materials to be used therein, to use due and ordinary care 
in so placing same therein that such material would not fall upon 
and injure plaintiff while so employed in said rooms, and thereby 
render it unsafe and dangerous for plaintiff to work therein; and 
it became and was the duty of said defendant to exercise due and 
ordinary care in employing and having competent and careful men 
employed and a sufficient number of such men employed, to handle 
and place in a safe and proper manner, and to look after and direct 
the proper and safe placing of such material in the rooms wherein 
same was to be used, so that it would not fall upon and injure plain¬ 
tiff while working and employed therein and so as not to render it 
dangerous and unsafe for plaintiff to work therein; and it became 
and was the duty of said defendant to exercise due and ordinary 
care, to duly notify the plaintiff while working in such room or 
rooms, or any dangerous conditions existing or created by the de¬ 
fendant, or by and through its foreman or superintendent, so that 
the plaintiff could guard and protect himself against such dangerous 
and unsafe conditions while engaged in fitting and putting such 
material up for defendant. 

3 And plaintiff avers, notwithstanding defendant’s duties 

as aforesaid, and in total disregard of its said duties, said 
defendant, through its agents and employees and by the direction 
and orders and under the supervision of its foreman, so negligently 
and carelessly placed the trim and material to be fitted and put up 
by plaintiff in facing up the door and window spaces in the room 
in which he was engaged and employed, as aforesaid, on the said 
10th day of May, 1912, as to render it unsafe and dangerous for 
plaintiff to work in said room, and failed to notify, inform or warn 
plaintiff of the said dangerous and unsafe conditions so created 
through the carelessness and negligence of the defendant, so that 
a certain piece of said trim, negligently placed as aforesaid by de¬ 
fendant in the room in which plaintiff was working as aforesaid, 
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fell with great force and violence upon and seriously and per¬ 
manently injured plaintiff. 

And plaintiff avers that on the day and date last aforesaid, he 
was employed by defendant as a carpenter as aforesaid to fit and put 
up what is commonly known as the trim for the door and window 
facings, and was so engaged on said date, in a room upon the 6th 
floor of the said office building; that it was none of his duties to 
carry and place or have carried and placed in said rooms, or in any 
of said rooms, any of said trim or material which he was required 
to fit and place into the different window and door spaces afore¬ 
said; that he simply was to fit and put said trim into the window 
and door spaces aforesaid, in the mom in which he was so engaged, 
and in one of the rooms where said trim or material had been pre- 
viouslv placed by and under the direction, orders and supervision 
of defendant’s said superintendent or foreman; and said defend¬ 
ant had so negligently placed said trim or material in said 

4 room that it was liable to fall, and render the place unsafe 
and dangerous for plaintiff to work therein; and wffiile the 

plaintiff was engaged as aforesaid in so fitting a piece of trim or 
material for one of the door spaces in the said room in which he 
was then working, and without any negligence or fault, or lack of 
due care of any kind on his part, and without any notice, warning 
or knowledge of the negligence of the defendant in so negligently 
placin" the said trim and material therein, a large piece of trim or 
material, which defpndant had so negligentlv and carelesslv placed 
or «tood against, and along the side of one of the walls in said room, 
fell with great force and violence upon plaintiff striking him upon 
the back of the neck, and displacing and dislocating the 3d, 4th, 
5th, 6th and 7th Cervical Vertebrae, fractured and otherwise se- 
' rioiisly and permanently injured said vertebrae, and seriously break¬ 
ing and dislocating his neck, from which he has suffered great pain 
and anguish of body and mind; and by reason of said injuries, the 
nerve centers and blood vessels, within the area of said injuries, 
have been seriously and permanently impaired and injured, and 
because of the pressure of such displaced, dislocated and injured 
vertebrae upon said nerves and blood vessels, plaintiff has suffered 
constant pain, sensitiveness and soreness, and an aggravating tin¬ 
gling and numb sensation around about and within the areas of said 
injuries and upper and front part of the left chest walls; and in 
consequence of said injuries, his left arm has been seriously affected 
and impaired and benumbed, so much so that he is unable to lift 
or carry anything of weight in his left hand and the use of said 
arm has became not onlv seriously impaired, but the sensa- 

5 tion of feeling almost totally destroyed therein; and by reason 
of said injuries his nervous system became, was and is se¬ 
riously and permanently injured; and in consequence of all which, 
he became sick, sore and lame, and suffered and still suffers great 
pain and anguish of body and mind; and has been unable to rest 
or sleep, or remain, without great pain, in the usual reclinig position 
when seeking rest, and has been rendered wholly unable to perform 
or pursue his work and always will be; and has been compelled to 
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incur heavy expenses and pay out large sums of money for medical 
services and attendance, and for medicines, in his endeavors to be 
cured and healed of the injuries received aforesaid; and has been 
permanently injured, disabled and incapacitated for performing 
or pursuing the ordinary work of his vocation, and by reason thereof 
has lost the earnings which he was realizing at the time of said acci¬ 
dent, from and since the said 10th day of May, 1912; all to his 
great and irreparable loss and damage, to wit the sum of $75,000. 

Wherefore the plaintiff brings this suit and claims damages in 
the sum of $75,000., besides cost. 

CREED M. FULTON, 

Atty. for Plaintiff. 


Supreme Court of the District of Columbia. 

Tuesday, February 24th, 1914. 

Session resumed pursuant to adjournment, lion Thos. H. Ander¬ 
son. Justice presiding. 

******* 

Upon motion of plaintiff's attorney, leave is hereby granted plain¬ 
tiff to file an amended declaration instanter, with leave to 
6 defendant to plead thereto as advised within ten days. 


Amended Declaration. 

Filed February 24, 1914. 

******* 

The plaintiff, Charles A. Spates, sues the defendant, Well Broth¬ 
ers. a corporation engaged in the business of general contractors 
and builders of houses, office buildings, etc., in the city of Washing¬ 
ton, District of Columbia, for that, heretofore, to wit, on the 10th 
day of May, A. D., 1912, the said defendant, as such general con¬ 
tractors and builders, had a contract for the erection and building 
of a certain office building at the corner of 15th and G Streets, 
Northwest, Washington, D. C., known as the “Riggs Office Build¬ 
ing”; that the said defendant had a number of mechanics, laborers 
and foremen, or superintendents employed in, upon and about said 
building while in course of erection; that among those so employed 
by the defendant, plaintiff was employed as a carpenter upon the 
said building at $4.00 per day as such, and was, on the said 10th 
day of May, 1912 ,en°a"-ed in fitting and putting up what is com¬ 
monly known as “trim” or frames to be used in the door and 
window spaces, in the rooms of said office building. 

The plaintiff avers that among the duties that defendant owed to 
plaintiff, it became and was the duty of said defendant to exercise 
due and ordinary care to conduct its said business — as not to render 
the place in which plaintiff was working, unsafe and dangerous for 
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him while engaged in the performance of said work; to exercise due 
and ordinary care in delivering or having delivered in a safe 

7 and proper manner, upon the premises all materials and 
frames to be used in connection with, in and about said 

office building, and to have same so placed or stored within and 
about the rooms of said building as not to render it unsafe or dan¬ 
gerous for plaintiff to work therein; that it was the duty of said de-* 
fendant, while engaged in placing or having placed within the 
rooms of said building, the said trim, materials and frames to be 
used therein, to use due and ordinary care in so placing same 
therein that such trim, material or frames would not fall upon and 
injure plaintiff while so employed and working in said rooms, and 
thereby render it unsafe and dangerous for plaintiff to work therein; 
and it became and was the duty of said defendant to exercise due 
and ordinary care in employing and having competent and care¬ 
ful men employed and a sufficient number of such men employed, 
to handle and place or store in a safe and proper manner, and to 
look after and direct the proper and safe placing or storing of such 
trim, material or frames, in the rooms wherein same was to be used, 
so that, it would not fall upon and injure plaintiff while working 
therein, and so as not to render it dangerous and unsafe for plain¬ 
tiff to work therein; and it became and was the duty of said defend- 
ant to exercise due and ordinary care, to duly notify the plaintiff 
while working in such room or rooms, of any dangerous conditions 
existing or created by the defendant, or by and through its fore¬ 
man. superintendent or employees, so that the plaintiff could guard 
and protect himself against such dangerous and unsafe conditions 
while engaged in fitting and putting up such trim, materials and 
frames for defendant. 

And plaintiff avers, notwithstanding defendant’s duties as afore¬ 
said, and in total disregard of its said duties, said defendant, 

8 through its agents and employees, and by the direction and 
orders, and under the supervision of its foreman, so negli¬ 
gently and carelessly placed the said trim, material and f rames to be 
fitted and put up by plaintiff in lacing up the door and window 
spaces in the room in which he was engaged and employed, as 
aforesaid, on the said 10th day of May, 1012, as to render it unsafe 
and dangerous lor plaintiff to work in said room, and failed to 
notify, inform or warn plaintiff of the said dangerous and unsafe 
conditions so created through the carelessness and negligence of 
the defendant, so that certain of said trim, material and frame which 
had been so placed or stored, as aforesaid, by defendant, in the 
room in whicn piaintiff was working as aforesaid, fell with great 
force and violence upon and seriously and permanently injured 
plaintiff. 

And piaintiff avers that on the day and date last aforesaid, he was 
employed by defendant as a carpenter as aforesaid to fit and put up 
what is commonly known as tlie trim or frame work for the door 
and window spaces m the office building aforesaid, and was so en¬ 
gaged on said date, in a room upon the sixth floor of the said office 
buiiuing; tiiat it was none of his duties to carry, place or store or 
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have carried, placed or stored in said room, or in any of said rooms, 
any of said trim, materials or frames which he was required to fit 
into the different window and door spaces aforesaid; that he simply 
was to fit and put said trim, materials or frame 5 ? into the window 
and door spaces aforesaid, in the room in which he was so engaged 
at the time of his injuries, and in one of the rooms where said trim, 
materials or frames had been previously placed by and under 

9 the direction, orders and supervision of defendant’s said su¬ 
perintendent, foreman or employees, and said defendant had 

so negligently placed certain of said trim, material or frames in 
said room that it was liable to fall, and by reason thereof render and 
did render the place unsafe and dangerous for plaintiff to work 
therein; and while the plaintiff was engaged as aforesaid in so fitting 
a piece of trim or material for one of the door or window spaces in 
the said room in which he was then working, and without any 
negligence or fault, or lack of due care of any kind on his part, 
and without any notice, warning or knowledge of the negligence of 
the defendant in so negligently placing the said trim, material or 
frames therein, a large frame for one of said door spaces, which de¬ 
fendant had so negligently and carelessly placed or stored in and 
which was standing against or along the side of one of the walls 
in said room, fell with great force and violence upon plaintiff strik¬ 
ing him upon the back of the neck, and displacing and dislocating 
and otherwise seriously and permanently injuring the vertebrae, 
and seriously breaking and dislocating his neck, from which he has 
suffered great bodily pain and anguish of mind; and by reason of 
said injuries, the nerve centers and blood vessels, within the area of 
said injuries, have been seriously and permanently impaired and in¬ 
jured, and because of the pressure of such displaced, dislocated and 
injured vertebrae upon said nerves and blood vessels, plaintiff has 
suffered constant pain, sensitiveness and soreness, and an aggra¬ 
vating tingling and numb sensation around, about and within the 
areas of said injuries and upper and front part of the left chest 
walls; and in consequence of said injuries, his left arm has been 
seriously affected and impaired and benumbed, so much so that he 
is unable to lift or carry anything of weight in his left hand, 

10 and the use of said arm has become not only seriously im¬ 
paired, but the sensation of feeling almost totally destroyed 

therein; and by reason of said injuries his nervous system became, 
was and is seriously and permanently injured; and in consequence 
of all which, he became sick, sore and lame, and suffered and 
still suffers great pain and anguish of body and mind; and has been 
unable to rest or sleep, or remain, without great pain, in the usual 
reclining position when seeking rest, and has been rendered wholly 
unable to perform or pursue his work and always will be; and has 
been compelled to incur heavy expenses and pay out large sums of 
muney for medical services and attendance, and for medicines, in his 
endeavors to be cured and healed of the injuries received aforesaid; 
and has been permanently injured 2 disabled and incapacitated for 
performing or pursuing the ordinary work of his vocation, and by 
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reason thereof has lost the earnings which he was realizing at the 
time of said accident, from and since the said 10th day of May, 
1912; all to his great and irreparable loss and damage, to wit, the 
sum of Seventy-five thousand dollars ($75,000). 

Wherefore the plaintiff brings this suit, and claims damages in the 
sum of Seventy-five thousand dollars ($75,000), besides costs. 

FULTON & CABELL, 

Attorneys for Plaintiff. 

(Endorsed:) 

I consent to filing with leave to plead as advised. 

R. H. YEATMAN. 

11 Plea. 

Filed December 19, 1912. 

******* 

Now comes the defendant, and for plea to the declaration filed in 
the above entitled cause, says, that it is not guilty in manner and 
form as therein alleged. * 

RUDOLPH H. YEATMAN, 

Attorney for Defendant. 

Joinder of Issue. 

Filed December 19, 1912. 

******* 

Now comes the plaintiff, in the above entitled cause, and joins 
issue upon the defendant’s plea, and said cause will be calendared 
for the next term of court. 

CREED M. FULTON, 

Attorney for Plaintiff. 

Memorandum. 

March 19, 1914. 

Verdict for Defendant. 

Supreme Court of the District of Columbia, 

Friday, April 24th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

* * * *;<* * * 

Upon consideration of the motion for a new trial filed herein by 
plaintiff’s attorney, it is ordered that said motion be and the same 
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is hereby overruled and judgment on verdict is ordered. 

12 Wherefore, it is considered that the plaintiff take nothing 
by this action that the defendant go hence without day be 

for nothing held and recover of the plaintiff their costs of defense 
to be taxed by the clerk and have execution thereof. From the fore¬ 
going judgment the plaintiff by his attorney, in open court, notes 
an appeal to the Court of Appeals, whereupon the penalty of a bond 
for costs is hereby fixed in the sum of One Hundred Dollars 
($100.00) with leave to deposit the sum of $50.00 with the Clerk 
in lieu of such bond. 

Memoranda. 

May 15,1914. 

Appeal bond approved and filed. 

May 28, 1914. 

Time to submit Bill of Exceptions and to file transcript of record 
extended to and including July 1, 1914. 

June 29, 1914 

Time to submit Bill of Exceptions and to file transcript of record 
further extended to and including xVugust 1, 1914. 

July 27, 1914. 

Time to submit Bill of Exceptions and to file transcript of record 
further extended to and including October 15, 1914. 

October 14, 1914. 

Time to submit Bill of Exceptions further extended to and includ¬ 
ing November 1(5, 19^14 and to file transcript of record to and in¬ 
cluding December 1, 1914. 

13 November 14, 1914. 
Bill of Exceptions submitted. 

November 27, 1914. 

Time to file transcript of record further extended to and including 
December 22, 1914. 

Supreme Court of the District of Columbia. 

Friday, December 18th, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Before Judge Anderson. 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause, now hereby orders the same of record nunc 
pro tunc. 


i_ 
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Memoranda . 

December 21, 1') 14. 

Time to file transcript of record further extended to and including 
January 4, 1915. 

January 4, 1915. 

Time to file transcript of record further extended to and including 
January 15, 1915. 

Assignment of Errors. 

Filed January 2, 1915. 

* ****** 

(1) The Court, upon all the evidence, erred in directing the jury 
to return a verdict for the defendant. 

(2) The Court erred in holding that before defendant could be 
held for the negligence charged in plaintiff's declaration, de¬ 
ll fendant must have had actual notice of the dangerous con¬ 
dition of the place wherein plaintiff was injured. 

(3) . The Court erred in holding that defendant had no knowl¬ 
edge of the dangerous condition of the place wherein plaintiff was 
ordered to work and was injured, and by reason of its not having 
such knowledge, it was not liable for the injuries received by plain¬ 
tiff. 

(4) . The Court erred in holding that the knowledge possessed by 
Mathews of the unsafe place in which plaintiff was ordered to work 
was not such notice to the defendant as would charge defendant with 
notice or render it liable for the injuries received by plaintiff. 

(5) . The Court erred in holding that there was no substantial 
proof of negligence on the part of defendant. 

(6) . The Court erred in holding that Mathews was a fellow 
servant of the plaintiff at the time he was acting as the foreman and 
supervising and placing and storing the trim materials in the rooms 
under the direction of the Superintendent, in charge of the work. 

(7) . The Court erred in holding that the negligence which ren¬ 
dered the place unsafe for plaintiff to work in, was the negligence of 
Mathews, and as he was a fellow servant of the plaintiff no negli¬ 
gence could be charged against the defendant. 

(8) . The Court erred in not holding that Mathews was perform¬ 

ing the duties of the master, while engaged in supervising the 
placing and storing of the trim material in the room wherein plain¬ 
tiff was injured . • 

(9) . The Court erred in not submitting to the jury the question 

as to whether Mathews was discharging the duties of the mas- 
15 ter or was a fellow servant of plaintiff at the time he was 
acting as a foreman, and supervising and directing the trim 
material to be placed and stored in the room, in which the accident 
occurred before plaintiff went to work therein. 

2—2773a 
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(10) . The Court erred in holding that the obligations of a master 
to provide a safe place does not impose upon him the duty of keeping 
the building in which his servants are employed in a continuing 
safe condition. 

(11) . The Court erred in holding that the servant assumes all 
the risks of the work, including those risks caused by the negligence 
of his fellow servants. 

(12) . The Court erred in holding that plaintiff admitted that de¬ 
fendant had furnished a safe place so far as the room was concerned. 

(13) . The Court erred in holding that the trim which fell upon 
plaintiff and injured him, as claimed in plaintiff’s declaration, had 
not been placed in the room a sufficient length of time, before it fell 
and injured plaintiff, to charge defendant with knowledge of the 
dangerous manner in which it had been placed and stored in said 
room, and which rendered and made said room an unsafe place for 
plaintiff to work in. 

(14) . The Court erred in holding that the trim, as placed and 
stored in the room in which the accident occurred did not enter into 
or form any part of the place that the master was required to furnish 
plaintiff to work in. 

(15) . The Court erred in holding that the unsafe and dangerous 
conditions in the room, in which plaintiff was injured, were tem¬ 
porary, and by reason thereof, the same rule did not apply that ap¬ 
plied where the situation was a permanent one and where the em¬ 
ployer had notice of the danger or reason to believe that 

16 there was danger. 

(16). The Court erred in not submitting to the jury, upon 
the evidence offered, and for their determination, the following 
questions of fact: 

(а) Whether defendant furnished to plaintiff a reasonably safe 
place in which to work. 

(б) Whether Mathews was discharging the duties of the master 
or those of a fellow servant at the time he was acting as foreman 
and supervising, placing and storing the trim material in the room 
in which the accident occurred, and wherein plaintiff was expected 
to subsequently work. 

(c) Whether the place in which plaintiff was working at the time 
of the accident was unsafe and dangerous at the time he entered 
same, and so continued, without fault on plaintiff’s part, until the 
accident occurred. 

(d) Whether such dangerous conditions as disclosed by the evi¬ 
dence were known to the plaintiff, or were so obvious that the plain¬ 
tiff ought to have known thereof had he exercised ordinary care and 
prudence. 

CREED M. FULTON, 

Attorney for Plaintiff. 


f 
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Designation of Record. 
Filed January 2, 1915. 


******* 

(1) . Original and Amended Declarations and memo, thereon; 

(2) . Defendant's Plea and Memo, thereon; 

(2). Joinder of Issue and memo, thereon; 

(4) . Memoranda of trial and verdict, and judgment entered; 

(5) . Notice of appeal, appeal, memoranda of appeal bond and ap¬ 

proval thereof; 

17 (6). Memoranda of extensions of time for submitting Bill 
of Exceptions, and for completing and filing transcript of 

record, and of Court's orders relating thereto; 

(7) . Assignment of Errors; 

(8) . Designation of Record by plaintiff. 

CREED M. FULTON, 

A tty. for Plaintiff . 

• * 

Approved: 

BERRY & MINOR, 

Atty’s for Defendant. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 tol7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55256 at Law, wherein Charles 
A. Spates is Plaintiff and Wells Brothers, a corporation, is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of January, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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19 In the Supreme Court of the District of Columbia. 

At Law. No. 55256. 

Charles A. Spates, Plaintiff, 
vs. 

Wells Brothers, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
on the 16th day of March, 1914, and continued thereafter from 
day to day until the 19th day of March, inclusive, before the Honor- 
able Thomas II. Anderson, a Justice of the Supreme Court of the 
District of Columbia, and a jury regularly empanelled to try the 
issues joined between the plaintiff and the defendant herein, and 
to maintain and prove the issues joined, the plaintiff, Charles A. 
Spates, was called for and in his own behalf, and having been first 
duly sworn, testified substantially as follows: 

At the present time he is 38 years of age, was 36 years old on 
May 10th, 1912; is married and has a wife and two children; on 
or about May 10th, 1912, was a carpenter earning $4. a day, and 
had been engaged in that vocation for twenty-two years, and was 
not fitted for any other vocation at that time; at that time the con¬ 
dition of his health was perfect; had not suffered from any sick¬ 
ness prior to that for ten years; had a spell of sickness about ten 
years ago, typhoid fever; prior to the time of the accident com¬ 
plained of had not suffered in his neck, nor had ever suffered any 
pain or inconvenience or trouble with his neck. 

20 Prior to and on May 10th, 1912, carried his head straight 
up in the air, and never suffered any numbness or trouble 

with his left arm and side; on May 10th, 1912, was employed by 
Wells Company and carried on their rolls as a carpenter in which 
capacity he was employed; was designated by number on which was 
the name of Wells Brothers; on that date was employed by Wells * 
Brothers at 15th and G Streets; prior to that time had worked for 
them at the same place about a month or five or six weeks; a man by 
the name of William Smith was superintendent in charge of the 
Riggs Building, and he employed witness; Smith had the right and 
authority to employ and discharge men on that job; generally 
speaking, and so far as witness was able to observe and know of his 
own personal knowledge with respect to that job, Smith gave all 
the orders for what was to be done on the job, so far as witness knew; 
witness recognized nobody else but the superintendent, Air. Smith, 
and took all of his orders from him, and did not look to anyone 
else for instructions or orders; Smith had foremen under him; he 
had two of what witness calls assistant foremen or chalk-line fore¬ 
men, and it was their duty to see that the carpenters were supplied 
with material; prior to May 10th, 1912, he was ordered to go up on the 
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15th Street side of the building and erect a trim on the communicat¬ 
ing doors and the closet doors in the rooms on the 6th floor; he was 
in some of those rooms that he was order- to go into on May 10th, • 
1912; on the morning mentioned he went into this particular room 
under the directions of Mr. Smith; when he got in there, he found 
the trim there that he was to put up on the doors; does not know 
when it was placed in that room, nor by whom, nor how it was 
placed there; in this room where the accident, happened, he was 
working in about the middle of the room; witness thereupon pro¬ 
duced a sketch made by him of this room, and identified a place 
marked “hall,” or the corridor running north and south on the east 
side of the building. He thereupon identified center or 
21 middle room of the sketch as being the room in which he 
was working at the time he received the injuries, and he 
marked on the sketch about where he was working at the time he 
was injured; he also marked on the sketch where the trim was 
standing that fell on him; witness further testified that he was stand¬ 
ing near the center of the room; from east to west the room was 
about tw r enty feet in size and from north to south the room was 
about fifteen or sixteen feet; there were three openings in the room 
to trim up; he w T as directed to trim the communicating doors and 
the closet doors; the communicating doors are those between the 
room where he was working and the rooms on the north and on the 
south; he was not to face the front doors, as the corridor doors were 
not ready to trim; the trim he was working on at the time he was 
injured was standing beside the north communicating dooi, he took 
it awav from the w T all and laid it on his trestles, in removing this 
material from against the north wall to his trestles, he did not come 
in contact with or touch or strike any other trim material that was 
in the room; he was standing about seven or eight feet from the 
piece of trim that fell upon and struck him on the back of the neck; 
it was his duty to fit the piece of trim that he had removed from 
the north waif to the north door and nail it up, and he was in the 
act of laying it off, in fact, had laid it off, he got his measurements 
for the height and laid it off, and was about to square the piece across 
to cut off the bottom of it when without any warning at all, this 
other trim caught him right across the back of the neck; he did not 
remember at the time of it hitting him, because it knocked hi**} 
sort of senseless; did not know where he was for quite a while, and 
when he came to his senses, Mr. Snell was there alongside of him; 
at the time he was struck he was standing about seven or eight feet 
from the west wall; the piece of trim that struck him was about 
eight foot long and four foot wide; the upright pieces as well 
22 as the top pieces that constituted the trim weie about six 
inches in width, and they consisted of birch or oak and ought 
to weigh about thirty pounds, one and a quarter or one and a half 
pounds to the foot was the way he sized up the weight of it From 
the time he realized he had been hit, he had an awful headache and 
the pain gradually came over his left side, and he continued to 
work that day, thinking it was only a bruised muscle or twist 
from the blow and that it would get all right while working, 
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and stayed there until four o’clock; did not do very much, how¬ 
ever, but did what he could; he suffered all night long Friday, and 
walked with it; he went back the next morning and tried to work 
and managed to stick it out until twelve o’clock, in great pain; he 
suffered all day Sunday with about the same pain, and it seemed 
as though every time he would move there would be something like 
a knife running in his neck and that intense pain would run down 
his left arm, which he rubbed with Sloane’s liniment; his wife 
put hot towels on him and he did everything he thought would 
relieve the pain, and did not realize he had any severe injury, but 
thought it was just simply a muscle, that it had hit the nerve or 
something like that and would become all right in a few days; he 
then went back to work on Monday and stuck it out; every time 
he w r ould go to move his arm, he would have this pain, but managed 
to stay there until three o’clock, when he went home; Tuesday morn¬ 
ing started out to try to get somebody to relieve him or find out what 
was the matter; he first went back to the building and asked for Mr. 
Smith, and told him it was impossible to work and showed him the 
condition of his arm—that he could not raise it and could not raise 
his head; he was almost double, and he asked Mr. Smith if he got all 
right whether his job would be open, and the latter said it would, 
and to come back; he went to see a Dr. Koones at the corner of 9th 
and M, who gives electrical treatment, and received one treatment; 
he then went to the Emergency Hospital, but they would not take 
the case as it was not an emergency case, and they referred him to 
Dr. White; at the direction of Dr. White he took a treatment 
23 by electricity for three months or more, from Dr. Heller; this 
treatment relieved the pain but did not seem to do him very 
much good; he then went to Frederick and saw an osteopath, who 
had with him a specialist from Hagerstown, and received treatment 
from him about an hour and a half; after that he took up treatment 
with Dr. Smith on 15th Street, and continued the electrical treats 
ment through his advice; after tw T o or three months he began to 
feel some relief, he could get a little straighter up; the pain sort of 
subsided to just about what it is now; after about two or three 
months he stopped the treatment and has not taken any since; he 
stopped the treatment as he realized his feelings and the position he 
was in, and that there was no use of taking any further treatment; 
he is in pain all the time but it is bearable, but if he attempts to 
raise his head a little bit he gets an awful cramp through the arm, 
or if he turns it to the side; at the time of the accident he weighed 
210 or 212 pounds, and he now weighs 180; he has never been able 
to use any tools since the accident, but has tried to do something for 
his family; he has gone in a grocery store to stand there for a day 
at a time, through the sympathy of his friends; he would have to 
leave sometimes at nine o’clock on a Saturday night; he would then 
hardly be able to get home; this w T as as a result of the constant stand¬ 
ing on his feet, he just felt as though he would drop, he could not 
stand any longer and pain; it seemed to him that from his head to 
his waist there was no feeling whatever; none of the material he was 
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working on or supposed to put up in the spaces he was going to trim 
was brought into the room while he was working there; does not 
know when the trim was put in that room. 

On cross examination, witness testified that he first went to work 
in the Riggs Building about the first part of April, or the latter 
part of March; it was in the neighborhood of five weeks or 

24 more before the accident in 1912; before that, had work 
with Wells Brothers in Washington about two months or 

a month and three weeks, on the Wilkins Building on H Street; 
his work for them was entirely confined to carpentry; while on 
the Riggs Building he had been putting up grounds, setting jambs 
and trimmings; he only trimmed the doors and the jambs, put 
the jambs on the doors and the trimmings on the doors; he had 
been working on the fourth or fifth or sixth floors and working 
on the dormer windows on the roof when he first went there; he 
set the jambs in the communicating doors and some of the jambs 
in the closet doors, and trimmed some of the communicating doors 
and some of the closet doors; the jamb goes in between the stud¬ 
ding of the door that the door is hung to, and the trim or the 
casings goes over the outer edge of that, which forms the trim 
of the door; the tiim goes around the top and the two sides of 
the door; when he speaks of it being four feet wide, he means 
that it is four feet from the outside to the outside, the open space 
in the middle being about three feet in size; the trim itself would 
be about six inches on each side, and comes milled that way and 
he simply takes the measurements .of the height of the door; the 
width is already there as it is made up in the factory; he takes 
the height of the opening to the floor, and marks it on the trim, 
and stands the trim up to the door and scribes it to the floor from 
those marks; then he lays it back on the trestles and cuts that off 
and it is then ready to be nailed up; when starting to fix a trim 
to a door, the first thing done is to lay it on the trestle; they have 
what are called “slip rods,” and they take a length and they lay 
that from the top of the trim to the bottom to get a mark on both 
sides; then he knows that is the height; then he sets the trim up 
against the door where it is supposed to go and tacks two nails in 
it, and then takes the scribens of the compasses and sets them to 
that mark on the bottom to get a line of the floor and then puts 
it back on the trestle and cuts it off and then stands it up and 

25 it is ready to be nailed up. Before nailing up the trim he 
stands the trim up temporarily, to get the scribe marked 

on the bottom of the floor; he does that himself and when this is 
done it is the custom to put a couple of temporaiy nails in there 
to hold up the trim while they are fixing the bottom part; you 
cannot put the trim up temporarily so as to stand in the position 
you want it without putting some nails in it; sometimes the trim 
may be a little out of square and it is necessary to bring it into * 
where it goes and put two nails at the bottom and two nails at the 
top to get it accurate; it will stand up there plumb and keep its 
equilibrium without having those nails in there; the base blocks 
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of the bottom are a little bit wider than the trim, they are heavier, 
and they have a solid foundation as it is wider and it stands almost 
directly plumb, that is, it would stand directlyplumb if you balanced 
it there or put a brace on it or something; you could stand it up 
directly plumb; on the day of the accident he went into this room 
to tix this trim ten or fifteen minutes before the accident; it was 
sometime between ten and eleven in the morning; he got his instruc¬ 
tions from Mr. Smith the day before, who ordered him to trim 
the doors on the 15th St. side of the building; Mr. Smith did not 
come in every morning and say, “Mr. Spates, you trim these three 
doors to-day, or these three doors to-morrow”; he said, “Mr. Spates, 
take your tools up on the sixth floor and trim those doors, the closet 
and the communicating doois”, and when witness would get through 
his work to-day he would continue it tomorrow until the job was 
done, that is the job he was ordered to do, and then he would 
ask for something eLse. The day before he was in the room next 
to the loom in which the accident occurred; he cannot tell when 
he received his instructions to trim the doors on the loth St. side 
of the t>th floor exactly, as lie made no note of it; he knows Mr. 
Smith gave him the orders to go up on the loth St. side of the 
bidding to trim these door openings; he was on the trimming 
20 up there possibly three or four or five days before the day 
of the accident, on the same side of the building; but not 
on the same floor; when he got through with one door, Smith said, 
opates, take your tools up on the next floor and do the same thing 
up tnere; you will find the trim there ready for it.” Cannot say 
how many days he had trimmed up on the 15th St. side oefore 
he went to tnis particular room; could not tell what floor he started 
on, out it was not the first; cannot tell how many days beiore the 
accident that he got his instructions from Mr. Smith to go trim 
these doors on the west side, as he did not make a note of it; Mr. 
Smith told him to go on the sixth lloor and trim these door open¬ 
ings; it could not have been more than a day and a half or two 
days, but lie will say a day and a half; had seen him after receiv¬ 
ing those instructions, as he usually saw him every morning; saw 
Mr. Smith that same morning; Mr. Smith came through the build¬ 
ing every morning; on that same morning Mr. Smith did not 
give him any instructions, only telling him he wanted “twenty 
sides of trim on that day.” He testifies that Mr. Smith was super¬ 
intendent there because Mr. Smith hired him and had the right 
to discharge him; he did not know any other superintendent around 
there, and did not take his orders from anybody else around there 
but him; did not know Mr. Reynolds and never saw him; could 
not point out Mr. Reynolds; knew Mr. Watts; he was principally 
in the office; you might see him come through the building with 
some friends of his; he judges somebody connected with the firm; 
the witness has no knowledge as to whether Mr. Watts was managing 
the whole work; he was the main one in the office; Mr. Smith only 
had the carpenters and the laborers; there were not any laborers 
working for the carpenters; the carpenters did not have helpers; that 
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is, not what you call carpenters’ helpers, because if they wanted any¬ 
thing they had to ask the superintendent or an assistant foreman 
for it, and that was the only way they got it; there was a man there 
he thinks, what they call a “chalk-line foreman” by the name of 
Mr. Osterman and another man by the name of Matthews, and they 
were all the assistant foreman that he knew; they were the 
27 chalkline foreman and got their orders from Mr. Smith as 
he told them what to do; if he wanted anything and Mr. 
Smith came around he told him and Smith told the chalkline fore¬ 
man ; he found his material to use in the rooms where he went to 
work’ and cannot tell who brought it there; has seen Mr. Matthews 
with material in his hands and has seen colored men under Mr. 
Matthews carry material; these colored men were helpers for the 
firm; if the carpenters asked them to bring them anything they 
paid no attention to them; they took no orders from them at all; 
when they wanted anything and Mr. Osterman or Mr. Mathews or 
Mr. Smith was around, would ask them for what they wanted; if 
they were out of nails they asked for nails and he judges they would 
direct some of these colored men to go get them; he has seen these 
colored men respond and bring the nails; Mr. Osterman and Mr. 
Matthews were around the building w T ith their eyes open principally, 
as Mr. Smith could not be all over the building at one time; prob¬ 
ably Smith had other assistant foreman in other portions of the 
building, he does not know; in the portion of the building where 
witness worked he saw more than anybody else Mr. Osterman and 
Mr. Matthews and Mr. Smith, but he would not take any orders from 
Osterman and Matthews, only taking them from Smith; if he took 
orders from the chalk line foremen, he would be discharged; they 
were men who could not give any orders, and he took none from 
them because they had no right to give orders; he says Mr. Smith 
was superintendent because he was the superintendent or general fore¬ 
man, whichever you want to call it; he judges the superintendent is 
the man who had charge of the erecting of the work; has been super¬ 
intendent on a job himself and has been a general foreman on it, 
and has done the superintendent work and the work of the general 
foreman; the general foreman and the superintendent is one and the 
same thing, so far as their duties are concerned; Mr. Smith had 
charge of carpenters and laborers, and by laborers he means the 
colored men who worked around the job; the colored men 
* 28 did not help the carpenters; they did what they were told; if 
they were told to go downstairs and unload a wagon, load the 
trim that was in the casing and put it on the elevator, and bring it 
up, they did that; if they were told to knock the box off the trim 
they did that; they had to do what they were told; they would seldom 
bring up a toolbox for you; you generally had to tote that from 
one place to another; he never had any colored men there himself ; 
these colored men never brought any materials to him while he was 
there; if they ran out of nails they borrowed them from the car¬ 
penter next to them; and when Mr. Smith or Mr. Matthews or Mr. 
Osterman would come around, either one, would say, “I want some 
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nails” and he would say, “what kind?”; the nails would come up 
to them, one of the laborers would bring them up; had no material 
brought to them because it was put in the rooms ahead of them, and 
if they went into a room where there was no material, they could not 
do anything because they did not know what to do, only to go into 
the rooms they were ordered into, and that is all they did, and if 
they did not carry out those orders, they got their ticket; that is the 
way on the job; they would not go into a room without orders; if he 
went into a room where he found no material, he was apt to say to 
Mr. Smith that there was no material in that room, Mr. Smith would 
not send them into a room where there was nothing for them to do; 
and he would generally look to 9ee that the room was supplied before 
he sent them; he never went into a room that was not supplied with 
materials as long as he was with the Wells people; would not see 
anybody put the material in there; if a man sent him into a room 
to put up some material in that room, he would naturally expect to 
find the material in that room; if he went there and did not find 
it, he would think a mistake had been made and would go back and 
tell him; would not say that he has ever seen this material being 
placed in a room; never saw any of it that he took any particular 
notice of being placed in any room; as long as he has worked 
29 around that building he never saw any material placed in 
any of those rooms, because it was put there ahead of the car¬ 
penters; so that when he went there he would have nothing to do 
but to go right along with his work and accomplish as much as it 
was possible for him to accomplish; never ran short of material; does 
not know how the material was brought into the room; he did not see 
any material brought into the rooms; has seen flooring carried into 
a room and dropped on the floor, and carpenters would go along 
working from one room to another and would see the laborers bring 
in the flooring; it was a common occurrence to see a laborer bringing 
in flooring, but he positively never saw a piece of trim put into one - 
of those rooms or material; has seen flooring brought up on the ele¬ 
vator and men take it off of the elevators and take it in and drop it 
on the floors of the rooms; these were colored men, but would not say 
whether they were the men bringing things under the direction of 
Messrs. Smith, Osterman and Matthews; he did not know any of 
the laborers; he heard that these laborers went down stairs and took 
the trim off because a brother of his was in the crowd that did that 
work—he was stationed down there to see that the trim was taken ‘ 
off the wagons and sent into the building; this brother sort of had 
charge of them; he was not a carpenter, but worked in there as a 
sort of laborer, helping the laborers. It was a different class of car¬ 
penters who put down the flooring, known as floor layers; a carpen¬ 
ter can put down flooring, but a floor layer could not trim up a house 
though they are both under the same organization in the Carpen¬ 
ters’ Union; he has laid floors ; on May 10th, or prior thereto, he had 
not been doing any work on the window trimming, and never 
trimmed a window in the Riggs Building; when he started to work 
on his trestle, he was about four feet from the communicating door 
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to the north, and he was facing north toward the communicating 
door; he had not put this piece of trim up to get the temporary 
measure of it; he had not put it up there at all; he came from the 
room adjoining that after finishing up the south door of that room; 
he put the casing on the south side, and moved his trestles 

30 into the next room, and put the casing on the side of the 
north door of that room, next to it; the trestles were put in 

about the center of the floor so as to get ample room to work under- 
• neath the side trim; his trestles were about four feet; the end of the 
trestle was about four feet from the north door of the room where 
the piece of material fell, and the trestles were about six feet long; 
he took the trim for that north door right on the side of the wall, 
right by that door and laid it down on his trestle; the head of the 
trim was lying towards the east of the building, and he was working 
on the foot of it to cut it off, and was naturally right in front of 
this door; he had the foot of the trim as he took it from the door 
and laid it on the trestle, which w T as toward the west, but he was 
facing towards the east right at his trestle; he took his sliprods and 
got the length of the opening, marked it on the trim, took the trim 
and stood it up beside the door and scribed it to the floor and laid 
it back on the trestle, and was in the act of cutting off, that is, in the 
act of marking the trim, that he is squaring the back edge of the 
trim to get a square cut on it, when this accident happened; he had 
already put this trim up to the door temporarily and squared it to 
the floor and taken it down; when he put the trim up to the door 
temporarily he is sure he put the nails in it; they have to do that 
to hold it in its place; when he was squaring it off at the door, just 
at the time of the accident, he was facing east with his back to the 
west and then something struck him, which came from the w r est 
side of the building; there were no doors to the west side but just 
two windows; a piece of trim hit him; there was no trim there for 
these windows; when the trim fell he could not tell where it hit him 
at all at first; did not know anything for quite a while; w 7 hen he 
sort of came to his senses, and got over this dazed feeling, he knew 
that his head was hurting him awfully and it seemed like 

31 right over the shoulders and the top of the head that there 
was awful pain; it did not strike him on his head; does not 

know how far down on his neck it struck him; knows his head was 
not cut so he could not have been hit on the head; he did not read 
the declaration filed in this suit and the allegation that “a piece of 
trim or material for one of the window spaces in said room in which 
he was working,” etc., “fell with great force and violence upon 
him”; it might have been the mistake of his attorney, as he told 
him he was working on the door opening; he gave his attorney all 
the facts in the case when they were fresh in his memory; just before 
he started to trim the south side of the communicating door in this 
middle room to the north he had been working on the south side of 
the same opening, that is the south side in the room; in the first 
room there he had trimmed the south side of that opening; then he 
went into the other room and did the trimming on the same open- 




20 CHARLES A. SPATES VS. WELLS BROTHERS. 

ing, which would be on the north side of that room; the door was 
on the north of that room; there are two or three casings, one on 
each side of the door; just before he started working on the door 
when the accident occurred, he had trimmed the inside of the south 
division door of the north room; then he went into this middle room 
and was in the act of putting the trim on the other side; the trim 
that he says fell on him was standing up against the wall; it may 
have been standing in front of the window; he was standing suffi¬ 
ciently far away from the trim to get it in the neck; when he went 
into the middle room he took no particular account of the trims 
standing around or anything of that kind; he knew that the trim 
w’as in there and saw trimming standing over to the wall and saw 
others standing there; he knows the trimming was in there because 
none was brought in while he was there; besides the three pieces of 
trim in the room, he went into, namely, one at the closet door, one 
at the west wall, and one at the south door, there was a big iron front 
of a safe that was sitting up beside the wall against a sort of 

32 pier there, and there may have been some short cuttings or 
flooring laying around; the floor had been laid; on the west 

there were two windows but no doors; this was all that was in the 
room at the time; the room that he was working in was not a store¬ 
room ; it was a regular office room being fixed up for that purpose; 
there were no storerooms on the job that he knows of; had not done 
any trimming on the south door at all or in the south room; after 
the accident he went to the office of Wells Brothers about three or 
four weeks afterwards; it may have been a longer period; it was some 
time he thinks in June; he saw Mr. Watts and a lady in the office; 
the first time h- called Mr. Watts was not in, and he went back again 
the second time to see him; it might have been a day or two after¬ 
wards; the first time he called he saw the young lady in the office, 
and asked for Mr. Watts and she told him, he believes, he was in 
New York, and then he went back again; does not think he spoke 
to the young lady about the accident ; may have mentioned the fact 
that he wanted to see Mr. Watts in regard to the work—that he had 
been hurt on the building; he denies that in talking with her about 
the accident he told her on that occasion that he had been hurt by 
having put up a trim of a door and turned around to get some nails 
or tools or something, and when he turned around it fell down and 
hit him on the head; could not have told anybody that because he 
did not do that; denies telling her how the accident happened, and 
that he put this thing in to square to the door and when he turned 
around to get a nail or something to temporarily fix it, that it fell 
down on him and sruck him; had no conversation with this lady 
at all; he might have mentioned the fact that he had an accident; 
if you stand trim up against the door and turn yourself around and 
bend over and take something and kick it back, it would probably 
fall on you, but does not think a man would be foolish enough to do 
that; trim could fall without being hit, and this trim did 

33 fall; if you were over a proper distance in the room from the 
trim getting something it could hit you; if you deliberately 
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put yourself in front of danger, he supposes it would hit you; did not 
tell Miss Boswell that this piece of trim, when it fell, struck him on 
the head; in his conversation with Mr. Watts a few days afterwards 
told him a piece of trim fell on him; told him about the accident; 
did not tell him that it happened by the trim that he had put up 
there to square this door having fallen on him when he turned 
around to go into the room to get a nail or tool or something to fix 
it up, nor did he tell him that in substance; told Mr. Smith that a 
piece of trim had fallen on him; had no direct conversation with 
Mr. Smith any more than when he came around, and told him that 
a piece of trim fell on his neck; first saw Mr. Smith after the acci¬ 
dent when he came around in the room where he was; did not tell 
Mr. Smith in substance that it occurred by the trim that he had 
put up there falling down when he had turned around to get some¬ 
thing, and that it hit him on the head; in no conversation after that 
did he tell that it happened in that way; did not tell Mr. Watts or 
Mr. Smith that this thing struck him on the head: told them that he 
did not know where it hit him, and that his head hurt him; went 
to see Dr. White in 1912; did not tell Dr. White that it struck him 
on the head, but told him it struck him on the back of the neck; 
had not seen counsel before he went to the Emergency Hospital, but 
had seen counsel before he went to Frederick; had not employed 
counsel before he called on Mr. Watts; when he went to Mr. Watts’ 
office to see him and saw this young lady, had not seen any counsel; 
went to Frederick during the warm weather, but cannot tell the 
time; it was possibly two and one-half or three months after the 
accident; did not tell Mr. Watts that he left the job because he got a 
chance to get other work and was getting $5.00 a day working in 
an automobile garage, nor did he tell the same thing to Mr. Oster- 
man; told Osterman that he had a job if he was able to go to 
34 it at that time, and might have told Mr Watts the same thing; 

he built a garage but did not do the work; superintended 
the erection of a garage after this accident, and ,superintended the 
erection of the fixtures in the Washington Tobacco Company after 
the accident, and made a contract to superintend a job in the Blue- 
mont Mountains, but he did not drive a nail on either job,—simply 
stood around, and it was a Godsend to him that he had that to do 
because he would have lost his mind if he had not; got $5.00 a day 
for superintending these jobs; the garage was built for a Mrs. Greer, 
in an alley between Eleventh and Twelfth streets, northeast; no 
one was in the room with him at the time the accident occurred; 
he had no partner; a man by the name of Wyman and a man by the 
name of Mat/^ews put trim on the doors besides witness; does not 
know where Wyman was working on the day of the accident, or at 
the time of the accident; Mr. Snell, who was working in the south 
room, was the first person he saw after the accident. 

On redirect examination, witness testified that he gave up his work 
with Wells Brothers the Monday following the accident; went home 
on the following Tuesday and does not know whether it was Tuesday 
or not that Mr. Greer came to his house and asked him to do this 
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job; it was about three days after the accident that he took charge 
of this job superintending; at the time he took this job superintend¬ 
ing the building of the garage, his physical condition was somewhat 
better from what it was at the time of the accident; he had more 
pain but a clearer head. 

On re-cross examination, witness testified that he could not tell 
where Mr. Matthews, the assistant foreman, was at the time of the 
accident; he might have seen him that morning; does not know 
where Mr. Ostei man was at the time he was struck; does not think 
he saw him that morning. 

35 Thereupon, to further maintain the issues on his part joined, 
the plaintiff offered as a witness Andrew B. Snell, thirty 

years of age, carpenter by trade, in the neighborhood of about six¬ 
teen years, and acquainted with the plaintiff in the neighborhood 
of about seven years; May 10th 1912 was employed by the defendant 
on the new Riggs office Building then in the course of erection; 
had been on that building three months as a carpenter; was em¬ 
ployed for the firm by William Smith, whose duties as far as wit¬ 
ness is able to state were those of a general foreman of the building, 
which included all trades; he had to look out for everything; this 
included carpenters, electricians, plumbers, pipe fitters, steam litters, 
plasterers and all; lie had charge of everything, but he did not 
have charge only of one individual gang of men, but had to look 
after the different branches to see that they went on all right; the 
different 1 ranches were subletted to different people, and they had 
foremen on the job; Mr. Smith had under him carpenters and 
laborers for the building and had full power to discharge the men; 
witness took his orders from Mr Smith and communicated any 
information about the work to him; on May 10th, 1912, he was 
working in the room adjoining the room where the accident hap¬ 
pened; was talking with Mr. Spates before he went to work and 
saw him about two or three seconds before the accident; was in 
the communicating room and through the communicating door 
saw a sort of flash as it looked to him and turned around to see 
what it was and saw Mr. Spates down by a trestle where the trim 
had struck him and knocked him across the trestle, and he was 
trying to get up; got hold of Spates and pulled the trim off of 
him and pulled him up and asked him if he was hurt; the 

36 trim was six inches wide and about nine feet long; they did 
not come in regular sizes; sometimes they cut them one or 

tw T o inches shorter than at others, but it was in the neighborhood of 
nine feet; it was for a three foot opening and the head of the trim 
was lying across the back of Mr. Spates; the base or ends of the 
trim were pointing to the 15th Street side; the trim had fallen 
towards the air shaft of the building which was towards 14th Street, 
and the head had fallen toward the corridor to the east; he turned 
the trim over to one side out of the way and got Mr. Spates up 
.and then set the trim up against the wall; on the trestles there was 
a trim for a communicating door; it was for a door between the 






CHARLES A. SPATES VS. WELLS BROTHERS. 


23 


room that Spates and witness were working in, for the opening into 
the room; there were two communicating doors in the room in 
which plaintiff was working, one on the north side and one on 
the south side: Witness thereupon indicates on a sketch the room 
in which he was working and also where Mr. Spates was working 
with a trestle; had seen Mr. Spates in the room that morning before 
the accident, working; had last seen him a couple of minutes or 
so before the accident; could see him any time he turned his head 
or raised his head up; when he last saw him he was standing on 
the side, facing the east, about seven feet from the west wall; the 
rooms were about fourteen feet deep, that is, from east to west and 
were between twelve and fourteen feet wide, that is from north to 
south; at the time of the accident, Mr. Spates was in the center of 
his room and witness was in the center of his own room, which 
would put them about fourteen or fifteen feet apart; there was no 
one else in there in either one of these rooms; no one else present 
at the time of the accident or at the time the trim was removed from 
Mr. Spates’ neck; when he removed the trim from Spates, the latter 
seemed kind of dazed and too weak to get up; stayed with Spates 
three or four minutes and asked him if he was hurt and he said 
“no”, he would be all right in a few minutes. “As soon as the 
37 little knock wears off”. He resumed his work that day in that 
room and referred to his condition several times during the 
morning; they only worked a half day; Spates seemed to be in 
serious pain when they went to get their pay at twelve o’clock on 
Saturday; he came back Monday morning and stayed some length 
of time, complaining that he had been up all night and was suf¬ 
fering terrible pains in his head; he was not there many days before 
he came around and got his tools and said he was not able to stay; 
did not see Mr. Smith that day at all after the accident by twelve 
o’clock noon; no one entered the room aside from witness at the time 
Spates was struck or any time shortly thereafter; prior to the accident, 
Air. Spates’ health was excellent so far as his appearance went; he was 
a fine, strong looking man; was a strong man and he knew because he 
had hold of him; has seen him several times since, and there is 
no comparison in his present condition at all; he is nowheres near 
as strong as he was and has not one-third—not one-eighth—of the 
strength he had before; he has continually complained since then 
and seemed to get worse all the time; the trim that was placed 
in the room in which Mr. Spates was injured was put there that 
morning, shortly after he, witness and Mr. Spates, went to work, 
that is, shortly after 7:30 in the morning; it was put there by a 
colored fellow; does not know how long it had been in the room 
before Spates was hurt; it might have been an hour, it might have 
been a half-hour; witness does not remember how long prior to the 
time Mr. Spates entered the room that the material was placed 
there. 

On cross examination, witness testified that he has known Mr. 
Spates about seven years and has worked on several jobs with him; 
was working with him when employed by Wells Brothers; has worked 
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with him on the Wilkins Building on H Street; they were carpen¬ 
ters of the same grade and both were engaged in doing trimmings 
and setting jambs; they have trimmed the windows; he 

38 trimmed windows on every lloor of the Riggs Building; Mr. 
Spates did not work along with him all the time; they would 

run across each other; does not know that Mr. Spates was working 
on the windows; he was working on door trims practically all the 
time; witness was working on windows and bases; did not do any 
door trimming while Spates was there; had not done any of that 
trimming up to the time of the accident, but did some afterwards; on 
the day of the accident was working in the south room on windows 
and bases; that is, base boards, that extended around the room; 
on the particular morning of the accident was working on the win¬ 
dows which were located on the 15th Street side; there were com¬ 
municating doors between these rooms which are placed practically 
in the center between the two partitions; that is, the main wall of 
the outside and the corridor partition; started work at seven-thirty 
on that day in the south room where he was at the time of the 
accident; in his room was a pair of trestles, a toolbox, and him¬ 
self, some grounds, and things of that kind; when he went to work 
went through the room Mr. Spates was in, went into the corridor 
door and through the communicating door into his own room; 
does not remember particularly what was in Mr. Spates' room; 
there were some little things lying around in the room but did not 
take particular notice of them; Mr. Spates came up shortly after he 
went there, a few minutes, and started to work in this middle 
room; does not remember exactly how long he had been working 
in his room when the trimming was brought up; the trimmings were 
brought up by a colored man, whose name was George; had been 
in the building about a month, distributing trim; he would bring 
the trim aiound to the different rooms as the carpenters would 
need it, and he was the man who brought the trim in Mr. Spates' 
room that day; witness saw him bring the trim up; witness would 
not like to say just the point that Mr. Spates was standing in his 
room when George brought the trim in, because he does not remem¬ 
ber just where he was standing at that time; knows he was in the 
room ; the colored boy was bringing up door trims, one at a 

39 time, and standing them around in various places; they have 
no particular place to put them, but usually try to place them 

as near the opening where they go as they possibly can, without 
interfering with the man's work. If it is necessary to put a piece 
of trim on the side wall to keep from interfering with the man's 
work, they do it lots of times; Charley Osterman was assistant ore- 
man to Mr. Smith and over plaintiff; Smith had an assistant under 
him as manager, distributing trim; his name was Matthews; the 
laborers came next in line under Mr. Matthews; carpenters were 
under Osterman and Smith; the laborers were under Smith and 
Matthews; by laborers he means the colored men who assisted the 
carpenters carrying material around to places they wanted it; the 
colored man that he spoke of who brought this trim up was one 
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of those helpers; on this day Osterman and Smith were on that 
floor that morning sometime; they always came on the floor during 
the time of work; but witness did not remember whether they came 
before or after the accident that morning; witness was subject to 
orders from Osterman and had taken ordeis from him but not from 
Mat/fctews; also took orders from Smith; Mr. Smith was in charge 
of the carpenters and laborers; by laborers he means helpers; car- 
^ penters’ helpers, in bringing this material around; they had the fore¬ 
man, assistant foreman, carpenters, and carpenters’ helpers; that 
made the complete list; Mr. Smith had supervision of the work 
around there as general foreman; he never gave any orders to 
the knowledge of witness to any of the rest of the branches except 
to the foremen of the branches; under the requirements of the 
Union, each branch has a foreman who has to confine himself to 
that particular branch; the Union allows a general foreman on ail 
jobs; this was a Union job; judges the blow received by Mr. Spates 
was across the neck, as that is where he seemed to be suffering with 
his pain, and the trim was laying across his head when he 
40 picked him up, across the back of his head, his face w r as 
towards the east corridor and looking downwards toward the 
floor; nobody else was around when he picked the piece of trim 
up; no one had given him particular orders that day to go on with 
that particular job, but went there because he left off at that point 
the day before; first went to work on that floor the day before; 
Spates first went to work on that floor that morning; they started 
work at seven-thirty A. M.; stopped at twelve, started in again at 
twelve-thirty and stopped at four; on Saturday they knocked off 
at twelve o’clock; judges the accident happened about eight-thirty 
or nine o’clock; on this particular day nobody worked after twelve 
o’clock, as it was Saturday; has always been a'good friend of Spates 
but not related to him: after he left Wells Brothers Spates went 
to work in northeast some place to look after an automobile garage 

for some ladv. 6 6 

•# 

On re-direct examination, witness testified that he may possibly 
be mistaken about the day of the week on which the accident hap¬ 
pened because it has- been some time ago, but if he remembers ri^ht 
it was on a Saturday; the piece of trim that had fallen on Mr 
Spates would, in his judgment, weigh in the neighborhood of between 
thirty-five and fifty pounds; it was a six-inch oak trim. 

On re-cross examination, witness testified that he had never weighed 
any trim, but was giving his judgment. 

Thereupon, to further maintain the issues on his part joined the 
plaintiff called as a witness John H. Matthews, thirtv-eight years 
old, at present running store 409 3d Street: on May 10th 1912* wa* 
a carpenter acquainted with Spates, having known him about six 
or seven years and at that date was employed by Wells Brothers 

4—2773a 
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on the Riggs Building at 15th and G Streets, where Mr. 

41 Spates was employed at the same time; on May 10th, 1912, 
he was placing the trim; they had some laborers placing the 

trim in the places to put up for the carpenters; he was sorting out 
the trim and having the laborers place it where it belonged for 
the places where it was to go up; had three or four colored men 
sometimes more than that, and sometimes only one or two to take 
it around, but he looked after it and had it sent up to all the places < 
for it to be put up; they told him to put up his tools and just take 
that right in charge; sort out the trim; it was all numbered; Mr. 
Smith whom he thought was the general foreman, as far as he 
knew, told him to do that; thought Smith was the superintendent 
of the building not the general superintendent; Smith had charge 
of employing and discharging men; after the accident that day 
Spates came to witness; he was injured, witness thinks, in the third 
room from the southwest corner on the 15th Street side; thinks 
he had put in almost all the trim in the rooms; he put the trim 
in under the direction of Mr. Smith; could not tell when the trim 
was placed in the room in which Mr. Spates was injured, because 
they were placing it all around; it was placed in that room before 
Mr. Spates went in it; he had it placed in that room under the 
direction of Mr. Smith; does not know whether he was present in 
the room when it was placed there, but he sorted the trim out and 
then would go into the rooms and see if it was all in there, after it 
was placed there; went into the particular room in which Mr. Spates 
was injured after the trim had been placed there; at the time he 
made that examination Mr. Spates was not working in there; it was 
part of his duties to go into the rooms to see, before any one came 
in there to see whether the trim was in there or not before they 
went to work; witness thereupon points out on the map where he 
thinks the trim was placed in this room, stating that he either set 
it against this wall (indicating) or against the wall right over this 
window (indicating), referring to the 15th St. side; he 

42 was indicating the southwest corner of the room; does not 
remember the particular person who carried the trim in 

this room as he has a number under him and would not pay any 
attention to that; would have to get the trim up into the room 
after four o’clock when the carpenters had stopped; would hustle 
up on the elevator all they could get, because they could not get the 
use of the elevator during the day; would not say whether he was 
hustling on the occasion that the trim was carried up to this room, 
but that is the condition they worked under; in the day he could 
not use the elevator until after four o’clock, except at odd chances; 
after the carpenters got away he could get the use of the elevator 
to get the stuff up; had scarcely any use of the elevator between 
seven and four o’clock; during these hours he distributed whatever 
trim he could get up in the elevator; Mr. Spates was not subject 
to any orders from witness; none of the men who worked under him 
were subject to orders from Mr. Spates; Spates had none of those 
men to help him in any way to the knowledge of witness; they 
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were not helpers to carpenters but just handy men around the build¬ 
ing to help at anything there was to do if there was trash or any¬ 
thing to go out; he went through the building with his men and 
looked after the carpenters, just carried the stuff in and distributed 
it for the carpenters; his men had charge of carrying in and dis¬ 
tributing in the room this trim; prior to this accident does not think 
anything ailed Mr. Spates; if it did, a man could not tell it by 
looking at him; did not see him for two or three days after the 
accident; then he came back complaining of his neck, and said he 
was not able to go to work; witness could not give date of accident, 
thought it was about the middle of the week. 

H 

On cross examination, witness testified that in 1912 he did not 
lay in the floors; did some trimming on the Riggs Building; trim¬ 
ming of the doors; does not think he trimmed any windows; 
43 grounded out windows; did the same kind of trimming on 
doors that Spates was doing; was there about three or four 
months and knows Mr. Snell; at one time he and Mr. Snell and 
Mr. Spates were doing the same kind of work; first knew of the 
accident by Mr. Spates coming and telling him about nine or ten 
o'clock in the morning, holding his hand on his neck; that day he 
was distributing trim and looking after the trim; met Spates on the 
floor where he was when he w T as hurt; had been distributing trim 
all morning; his custom was to get the trim up on the elevator 
to the floors above whenever opportunity presented, and from where 
he laid it down he would begin to distribute it around the different 
rooms; they began distributing trim about three or four weeks before 
the accident; after he started distributing trim he was kept at it 
all day long; would try to keep his supply ahead of the carpenters 
so they would have enough to work along with all the time; it was 
his habit to go into every room where the carpenters had to go to 
work every morning as soon as he got there to see if everything 
was there for them before they went to work; the trim was all in 
Mr. Spates room that morning; all the doors were trimmed except 
the middle door and the front door; all the rest of the trim was in 
there and put down; the windows were trimmed; the cupboard door 
was not trimmed; the communicating doors were not trimmed; in 
other words, none of the doors were trimmed; has no independent 
recollection of this particular room more than any of the others; 
was in all of them; there was nothing to call his particular attention 
to this room over any other room; when he went to a room, that 
was one of the things that he went to see that everything was in 
there; he would take one side and see that everything was trimmed, 
then he would start on a section and would get every piece of trim 
in that section before he would go anywhere else; would usually 
go to the building at seven and go through the building and look 
it over before anything started, and does that almost eve-y morning; 
could not recollect what he did on this particular morning any more 
than any other morning; on the morning of the day of the accident, 
had seen Spates before the accident when he came up to go to work 
with a bunch of men; was on the elevator, and it stopped on the 
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same floor that Mr. Spates got off of because that is the floor 

44 that he was getting some hall trim in the back for: as a 

rime the men were generally there with their overalls on 

going around to where they were going to work before the time 
for them to start; does not think Mr. Spates got there much after 
seven o’clock; he got all the trim up on the floors where it belonged; 
he always kept enough ready for the men to work on; and while 
the men were finishing up that section that would give him a chance 
to get another section ready for them; if they wanted anything other 
than what he put there, he would tell them it had not come, and 
they would have to leave it; and if they wanted nails or anything 
like that he would look after it and would send a laborer; these 
men were employed to wait on anyone witness told them to; witness 
was especially assigned to carpenter work, the trim; these men were 
not to help the carpenters but to help witness to do anything he told 
them to; he was there to look after the trim but not the carpenters; 
had nothing- to do with the carpenters; he was there to get the 
trim in shape so that the carpenters could use it; not to help them; 
when he stopped using tools he did not have anything to do w r ith 
the carpenters and they had nothing to do with him; if they needed 
anything they would call him and ask him; he was there to look 
after the wants of the carpenters, and the laborers were there to 
w t si true tic ns in looking after the wants of the car¬ 
penters; before May 10th, 1912, could not say how many laborers 
he had; had a colored man by the name of George working with 
him, and also a short white fellow named “Shorty”; they were under 
his instructions all the time; did not have Spates’ brother under 
him; he was working below on the ground floor; never gave him 
any orders; had had George with him and Shorty about a month 
and a half, and they were taking the trim as he described. 

45 Thereupon, to further maintain the issues on his part 
joined, the plaintiff w T as recalled, and testified that since the 

accident he has earned $5.00 a day for three weeks on Mr. Greer’s 
job and $5.00 a day for about ten weeks at the Washington Tobacco 
Company; has in addition only worked in a grocery store where he 
earned $2.00 a day on Saturday, which continued about three Sat¬ 
urdays; was not able to stay any longer to do the work and stand 
on his feet; has endeavored to obtain other employment since the 
accident and been to several places for work that he thought he 
could do, and was refused work. 

Thereupon, to further maintain the issues on his part joined, 
the plaintiff offered as a witness, Dr. Thomas A. Groover, who tes¬ 
tified that he was engaged in X-ray work since 1900, and took the 
picture of the neck of Mr. Spates and produced the original places; 
the pictures were taken on February 25th, 1914; referring to one 
of the plates witness testified that it shows a portion of Mr. Spates’ 
neck and also a portion of the upper part of his chest; the abnormali¬ 
ties that this particular place shows are processes of the vertebrae 
up above the seventh project out a considerable distance beyond the 
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bodies of the vertebrae. The same processes corresponding to the 
seventh are much less distinct. Taking a view ol Mr. Spates neck 
looking at it from a side shows the first, second, third, fourth, nltn 
and sixth segments of the spine and his neck. The sixth vertebra 
shows a small spur from the front of the body of the body of bone. 
The others are rounded and smooth. That shows a slight spur stick¬ 
ing out from the body of the vertebra. They speak of it as a lipping 
of the bone. The condition as disclosed by the X-ray would to his 
best knowledge and belief indicates some low grade ol inflammatory 
process or source of chronic irritation to produce those changes in 
the bone. These conditions might be due either to disease 
46 or to injury; found no evidences ol disease only as jou might 
choose to call this in the plate; you might call that a disease; 
Mr. Spates detailed the history of the injury to him which Spates 
had received, and from which he dated the trouble he had in his 
neck ; the injury he thinks was sustained in about 1912 , he stated 
that he was struck on the back of his neck by a piece of door trim 
while in a stooping posture, and the main features of his suffering 
as detailed to witness was inability to freely move Ins neck, pain 
in his neck and some altered sensations in his arm; from the exami¬ 
nations he made as to the actual condition of the plaintill s neck, 
and from the condition of the sixth and seventh vertebra as dis¬ 
closed by the X-ray plates, in his opinion some of the changes 
described to the jury are reasonably certain to be permanent, others 
may be more or less modified; the lipping of the spur described 
on the front of the body of the sixth cervical vertebra is reasonably 
certain to be permanent; the bony changes in the seventh cervical 
vertebra described to the jury may or may not disappear, he 
tell; assuming that the plaintiff was struck in the manner testified 
to by him, and that prior to the blow upon the neck described by 
the plaintiff he had suffered no pain or discomfort, but was in good 
health, and that after the trim fell upon and struck plaintiff' on 
the back of the neck he had suffered pain in the back of the neck 
and head, unable to move his neck or head without great pain in 
his neck and left arm, hand and chest walls, and that thereafter 
he was not able to use his left hand without great pain, and since 
has been unable to perform manual labor, suffering with pain in 
the neck, and unable to lift his head in its normal position upright 
or lower’it beyond a certain point or turn it to the left or to the 
right without great pain in his neck, and that ten or twelve years 
preceding that time lie had a case of typhoid, witness would 
47 say that such an injury as has been described would be a 
factor, if not the sole cause in the production of the lesions 
or the changes observed in the vertebra of Mr. Spates neck as dis¬ 
closed from the X-ray plates. 

On cross examination, witness testified that he could not tell what 
the result of the changes of the bone or the enlargement of the bone 
spoken of by him as being reasonably certain to be permanent would 
be only what the effect of that situation would be; he is not prepared 
to state what effect the enlargement of the bone has, as he does not 
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know; would not say that the way in which the plaintiff holds his 
neck is due to those bones, not necessarily so; the change in those 
bones as revealed by the X ray examination are such as to indicate 
that some irritative process produced them; was not specifically able 
to discover any reason why plaintiff should hold his head in the 
position he does; is not prepared to state that the condition of the 
bones has no symptoms at all except the objective symptom noticed 
in the X-rav as lie is not a neurologist; a man suffering from neu¬ 
rasthenia might imagine that he could not move his arm, when to all 
intents and purposes he would be able to move his arm, and that ap¬ 
plies to any member or organ of the body; the condition detailed by 
lum to exist in the spinal column might be attributable to a number 
of different diseases; changes very similar might be produced by a 
number of different diseases. 

On rc-djrect. examination, witness testified that in his examination 
of the nlnintifF he did not find anything sufficient to indicate to his 
mind that the condition plaintiff was suffering from might not be 
organic or might not be purely of functional origin and he found 
nothing to indicate to his mind and lead him to believe that plaintiff 
was suffering from an imaginary, rather than an actual trouble. 
His nhvsical examination of the plaintiff was superficial, and 

48 he found that plaintiff did not move his neck in a normal 
manner; it was with considerable difficulty that he could 

pose or place his head in a position to take the X-ray plates; it 
seemed to give him considerable pain. 

On re-cross examination, upon being asked what he found plaintiff 
suffering from, witness testified that he was not prepared to name the 
condition, that is, to give it a specific name; he found the conditions 
that would indicate plaintiff was not suffering from a neurotic condi¬ 
tion, the changes produced and evident in the bones from the X-ray 
examination he could hardly conceive how they could be produced 
by a purely imaginative process; he is unable to correlate the changes 
mentioned with the method in which plaintiff has his head; is unable 
to explain why and is unable to explain the neurotic element in the 
case. 

Thereupon, to further maintain the issues on his part joined, the 
plaintiff recalled the witness John H. Matthews, who testified that 
the trim for the corridor door was placed at one of the places at the 
inclined wall over the window (indicating on the map), whether it 
was against this wall (indicating) or on this wall on the 15th St. 
side, whether the trim was lying this way, he thinks so but could not 
tell (indicating). The trim, if it was set against the wall here (in¬ 
dicating) would have been set off here and leaned against the wall, 
and if it was not, it would have set off here and leaned against this 
wall (indicating); which one of the walls it was leaning against he 
could not tell; it was placed either against the south wall or the west 
wall, but is not certain as to which one it was; Mr. Snell was 

49 working in the room south of the one in which Mr. Spates 
was working; no other carpenters were working in the rooms 
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next to or adjoining Spates 7 room; he knows a man by the name of 
\vyman, a caipemej:, ana says ne was wording on tuts noor auove at 
the nine oi me accident in me corridor running norm ana soutti; 
had not been worKing on tne sixth noor in tne rooxii wnn or me room 
next to Mr. spates j ust prior 10 me accident; w yman ail tne tune was 
working to Himself, because they gave him odd jobs. 

On cross examination, witness testified tnat tne accident happened 
somewhere between nine and ten o’clock; couid not tell wnen lie 
was in those rooms that morning; he was m there two or three differ¬ 
ent times but couid not ten when he first w T ent in there; was m mere 
after someone w 7 ent to work, two or three times to see it anytnmg 
was needed; saw Mr. Spates and Mr. Snen there; couid not have been 
over a half-hour before the accident that he was m there; wanted 
around to Mr. fepates and there was not a soul in that bunding ex¬ 
cept the two carpenters that were working; couid not say who were 
in there during the half-hour he was there; Mr. Snell and Mr. Spates 
were the only two men that were working there; the only two car¬ 
penters working on that floor; w T hen Mr. Spates met him and toid 
him about the accident, he had been to the room with him and 
come up and met Mr. Wyman coming down the steps; he was in the 
room after witness was and did not know anything about the accident 
as he said he did not and seemed surprised; witness saw every car¬ 
penter in building every half in the day; the trim was placed against 
the wall over the window 7 , w T ith the incline against the wall; it was 
not set up right against the wall, but placed about a foot from the 
wall, to avoid scarring the wall. 

50 Thereupon, to further maintain the issues on his part 

joined, the plaintiff offered as a witness Dr. Albert L. 
Smith, who testified that he was an osteopathic physician, practicing 
for seventeen years; is acquainted with the plaintiff, first seeing him 
July 22nd, 1912, treating him off and on for possibly three or four 
months; examined him when he first saw him and found him suffer¬ 
ing wdth a dislocation of the cervical vertebrae, the sixth and the 
seventh; treated him for that purely by manipulation, trying to cor¬ 
rect the disablement; witness thereupon produces a chart and ex¬ 
plains the condition of the spine; the dislocation of the vertebrae 
w T ould cause pain and irritation of the nerves, and motion would pro¬ 
duce greater pain and there would be a tendency to paralysis, ex¬ 
citability of the nerve would be entirely diminished and sense of 
touch would be interfered with; sense of feeling in the arm would 
be considerably affected and the same condition would exist w T ith 
reference to the muscles of the left chest wall, and there would be 
a tendency to shrinking of the muscles and the motion would be con¬ 
siderably impaired; his power to move his hand and arm would be 
considerably lessened; examined his left hand and arm and found 
a flabby condition of the muscles w T ith constricted motion; could 
not get the normal motion because of the pressure on the nerves and 
he complained of pain throughout the area; when he would move his 
head certain ways it would produce a cramp in the middle arm and 
in the chest wall; at the end of his treatment there was no appre- 
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ciable benefit; the conditions had progressed and there was more 
wasting away of the muscles in the chest wall and arm, and greater 
impairment of motion; examined him last Monday a week, and 
found that the condition was progressing; in his opinion the atrophy 
was due to the pressure on the nerves and the channels of circulation 
accompanying them, and in his opinion the injuries received 

51 by the plaintiff are permanent. 

Thereupon, to further maintain the issues on his part joined, the 
plaintiff offered as a witness Dr. Tom A. Williams, thirty-four years 
old, a neurologist, having studied that subject for ten years; he ex¬ 
amined the plaintiff March 7th, 1914; explains the spinal column 
and spinal cord and as a result of his examination of the plaintiff, 
found in the first place reflexes of the body were normal with the ex¬ 
ception of the triceps reflex of the left arm, which was absent; all the 
other reflexes were present; the triceps straightens the arm and is the 
response which occurs in stimulation of the tendon coming from the 
triceps muscle and that muscle depends on the supply by this nerve 
(indicating) and nerves that supply are two, the sixth and fifth 
cervical nerves. The man was very slow and rather feeble in the 
right and left hand; also examined him with respect to sensibility 
and found a difference in the sensitiveness and response to a pin 
prick; also applied the heat test and found plaintiff hardly felt same. 
The nervous symptoms explained by him are evidences of disease of 
the roots or might be evidences of diseases of the roots which occur 
in certain diseases of the roots; the loss of sensibility 
in the arm and neck might be productive of anything which 
interfered with the conductivity of the sensory roots; when he speaks 
of injury, means any kind of pressure or tearing would create a loss 
of sensibility; plaintiff gave him the hisroty of his injury; the 
manner of the accident might have injured the nerves of the plain¬ 
tiff either through a hemorrhage into the nerves or through a frac¬ 
ture or dislocation of the spine, but not directly; it could pro- 

52 duce such a condition by a fracture of the spine or by causing 
a hemorrhage in the spine or around the roots outside the 

dura mater; blow as described by the plaintiff might have been fol¬ 
lowed by a bleeding around the nerves and the sensations he has 
described would conceivably result from such a condition; does not 
know that lie would say that that was in his opinion a sequence of 
events because it might have caused a fracture or a dislocation of the 
spine; does not know if it did cause anything; upon having read to 
him a hypothetical question similar to that propounded to the wit¬ 
ness Groover, witness testified that it would seem that the answer to 
the assumptions that had been made would be that the condition was 
due to the accident; he does not know what injury Mr. Spates was 
suffering from; all he knows is that there are certain symptoms 
present; if the symptoms he observed were due to injury to the 
cervical vertebra, he would think they were likely to be permanent 
unless rectified by a surgical operation; in fact,.they are sure to be 
permanent unless rectified by a surgical operation; this operation 
would require the cutting through that portion of the vertebrse 
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which is at the side called the lamina, and freeing the nerve roots 
from the pressure which may be upon them on account of the dislo¬ 
cation or fracture of the vertebrae, or removing from the nerve roots 
any other objects which may be there, such as a blood clot; these 
roots are located in the neck; this is one of the typical operations of 
surgery. 

On cross examination, witness testified he was not competent to 
give any opinion as to there being an injury to the curvical vertebrae; 
in cases of traumatic neurasthenia there is a great deal of exaggera¬ 
tion by the patient which seems to be greatly pronounced during the 
pendency of a law suit; upon the termination of a law suit 

53 some cases get well, and some do not; he did not decide what 
was the matter with the plaintiff; found he was suffering 

from loss of sensibility in the arm and the loss of one reflex; there 
was the loss of skin pain sensation which might be subjective; he 
was not sure in this case of the existence of this condition, especially 
from what plaintiff told him; the lack of hand grasp, the flexion of 
the arm, extension of the arm might be subjective also; he could not 
tell when he pressed the hand of the plaintiff whether the plaintiff 
• was really exerting his strength or not. Upon an examination of 
the X-ray and a view of what was termed by Dr. Groover as a lipping 
of the sixth vertebra, witness testified that could not press on the 
nerves. 

Further to maintain the issues on his part joined, the plaintiff was 
recalled, and testified he spent for medicines and medical attention 
in the neighborhood of seventy dollars; that he contracted with five 
doctors and paid some, and still owes some; that it was fifteen years 
ago he had typhoid fever; on looking at his books, he found he had 
been working for the Washington Tobacco Company six weeks in¬ 
stead of ten. 

This is the substance of all the testimony taken in the case. 

54 Whereupon, the defendant’s counsel moved the Court to 
direct the jury to return a verdict for the defendant upon 

the following grounds:— 

First, that there has been no evidence in this case at all, certainly 
not sufficient evidence to be considered by a jury, relative to the ex¬ 
istence of any act of negligence on the part of the defendant as the 
proximate cause of the result of this injury. 

Second, that aside from any question of negligence, the evidence 
shows clearly that the accident itself, if the result of any carelessness 
or negligence at all, was the result of carelessness or negligence on 
the part of a fellow servant of the plaintiff, and, therefore, under the 
familiar doctrine in that regard there can be no recovery. 

After argument, the Court said: 

“In disposing of this motion, of course, the Court must assume 
that the facts in the case are precisely as they have been disclosed by 
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the testimony of the plaintiff, and must apply the law to the facts 
as thus disclosed. 

Now, the plaintiff bases his right to recover in this case upon the 
theory that it was the duty of the defendants to provide the plain¬ 
tiff with a reasonably safe place in which to work and that they neg¬ 
ligently omitted to do, which ommission resulted in injury to the 
plaintiff for which he seeks to recover damages. There is no evi¬ 
dence showing or tending to show that the defendant-, so far 

55 as they are personally concerned, had any knowledge or 
notice of the position in which the door frame or material 

that fell upon the plaintiff and injured him was placed by the plain¬ 
tiff's co-employe, Matthews, when he put the same in the room where 
plaintiff worked an hour or two before the plaintiff began his work 
that morning ; but it is insisted that it was the duty of the defendants 
to see that this door-frame was placed in a position so as not to en ¬ 
danger the plaintiff or others rightfully in the room where the 
plaintiff worked. Before the plaintiff can recover there must be sub¬ 
stantial proof of negligence by the employer; knowledge of 

56 the danger or some ommission of duty in regard to it must 
be shown. That the defendants owed the plaintiff the duty 

of providing a reasonably safe place in which to work must be ad¬ 
mitted. This primary duty of the master is an imperative one and 
the law holds him with a strong hand to the observance of that duty. 

Now, what is the situation here? The position in which Mat¬ 
thews placed the door-frame was undeniably unsafe because it was 
liable to fall at any time should its equilibrium be disturbed by any 
sufficient cause; otherwise, the place or room in which the plaintiff 
was put to work was admittedly a safe place for him. The question 
is, therefore, is the master, in the absence of actual knowledge or 
notice of this particular danger, chargeable with actionable negli¬ 
gence by reason thereof? In answering this question it must be 
borne in mind that the material or door-frame which fell upon the 
plaintiff was necessary and suitable for the plaintiff’s use in the work 
in which he was engaged; so that so far as the character of the ma¬ 
terial is concerned the danger did not arise from any acts of omission 
or commission by the defendant. The danger was one created by 
Matthews, a co-employe, in placing such material in a dangerous 
position when he brought the same into the room that morning 
where the plaintiff was to work. The danger, therefore, was not a 
permanent one but a temporary danger, a danger that existed for 
perhaps not exceeding a couple of hours prior to the plaintiff’s injury 
and which injury was undeniably the result of either the careless¬ 
ness or bad judgment of Mathews, but— which temporary danger 
the defendants had neither notice nor actual knowledge. Suppose 
the plaintiff had been injured by the careless placing or disposition by 
Matthews of some other employe of some of the necessary tools em¬ 
ployed in this work, of which fact the defendants had neither notice 
nor knowledge; would the defendants he chargeable with actionable 
negligence for an injury sustained under such circumstances? For 
example, suppose a co-employe so carelessly placed a saw or some 
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edged tool in a position of danger to the plaintiff, and the 

57 plaintiff was thereby injured; would the master, in the ab¬ 
sence of notice or knowledge of such danger, be liable for 

such injury? How can any distinction be made between material 
and tools. Both were necessary to the work in which the plain¬ 
tiff was engaged. So that in every such case where the existence 
of the danger is without either notice or knowledge of the master, 
and where, as in this case, a safe condition for work depends upon 
the due performance of that work by the plaintiff and his fello- serv¬ 
ants in the course of the work, the master is not liable. If the rule 
were otherwise, the defendants in this case would have been legally 
bound to keep this particular room and every other room in which 
their employes worked in this large seven-story building in a safe 
condition every moment throughout the progress of the work. 

The Supreme Court of the United States in Armor v. Hahn, 111 
U. S., 318, says: 

“The obligation of a master to provide reasonably safe places and 
structures for his servants to work upon does not oblige him to keep 
a building, which they are employed in erecting, in a safe condition 
at every moment of their work, so far as its safety depends on the 
due performance of that work by them and their fellows.’’ 

In the case of Collins v. Danforth, 36 Appeals, Mr. Justice Van 
Orsdale, in speaking for the Court and in defining the obligations 
of the master in a somewhat kindred situation as this case, says: 

“A master assumes the duty towards his servant of exercising rea¬ 
sonable care and diligence to provide the servant with a reason¬ 
ably safe place at which to work, with reasonably safe machinery, 
tools, and implements to work with, with reasonably safe materials 
to work upon, and with suitable and competent fellow servants to 
work with him; and when the master has properly discharged these 
duties, then, at common law, the servant assumes all the risk and 
hazards incident to or attendant upon the exercise of a particular 
employment or the performance of the particular work, including 
those risks and hazards resulting from the possible negligence and 
carelessness of his fellow servants and co-employes.” 

Now, upon the authority of these and numerous other cases, 
and in the light of the testimony of this case, it is clear to 

58 my mind that the defendants, the employers of the plaintiff, 
met to the fullest extent the requirements of the rule that I 

have just read in this 38th Appeals./ They had furnished a safe 
place so far as the room was concerned, suitable tools, suitable and 
necessary materials, and a place that was admittedly safe but for the 
presence of this particular piece of material that fell upon the plain¬ 
tiff. That this room was a proper place for it cannot be questioned; 
but when Matthews as a co-employe of the plaintiff here brought that 
into the room, instead of leaning it up against the wall, as he should 
have done, but which he did not do for the reason as he stated that 
he did not want to deface or scratch the wall, he set it up on the 
floor; a piece of material about eight and a half or nine feet long 
and about four feet wide, as I remember the measurements; with 
nothing to support it except its own base. It was not guarded on 

i_ ... 
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either side. Therefore, as I have already said, it was liable to fall 
over the moment it lost its equilibrium by any sufficient disturbance. 
Just what caused it to fall nobody knows. The evidence does not 
disclose that. That it did fall is conclusive evidence that some suffi¬ 
cient cause to disturb its equilibrium occurred, and, unfortunately, 
the plaintiff was injured. 

Now, the master cannot he expected to be present at every moment 
of the time to see that his employes in using the material and their 
tools that such materials and tools are always put in a safe place so 
that the fellow servants or employes may not be injured thereby. 
That would be putting upon an employer an unreasonable burden. 
When he has furnished suitable material and suitable tools and 
placed his employes at work under proper eircumstances, proper 
conditions in the respects I have just named, then, in the absence of 
notice or actual knowledge of a temporary danger such as he had, he 
is not liable. This is not a permanent situation, as in some of the 
cases cited yesterday, where bolts of cloth were piled up on the floor 
and fell and hurt a workman or employe, when the employer 
59 had notice that his goods were thus piled up on the floor and 
had reason to believe that they might fall and hurt some¬ 
body; but here was a temporary situation, created by a fellow em¬ 
ploye which, unfortunately, resulted in injury to this man. So I 
can find no warrant, in the light of these facts and in the light of 
these various authorities which I have examined with very great care, 
that would justify the Court in denying this motion. In the opin¬ 
ion of the Court the injury was not the fault of the defendants. It 
was the fault of a fellow servant, and, that being so, the defendants 
were not guilty of any actionable negligence, and therefore, this 
motion will have to be sustained. 

It is hardly necessary that I should say that this man has met with 
a great misfortune, and that he has my sympathy, as I am sure he 
would have the sympathy of any person or any jury, but it is the 
duty of the Court to safeguard itself from allowing its own judgment 
to be influenced by sympathy, just as it is the duty of the Court to 
charge the jury that their sympathies must not enter into the con¬ 
sideration of a case to the prejudice of their judgment of the rights 
and the truth of the matter they are called upon to investigate. So 
that under the authority of these cases, the motion w r ill be sustained.” 

To which rulings of the Court the plaintiff then and there ex¬ 
cepted and which exception the Justice duly noted then and there; 
whereupon the Court then directed the jury in accordance with his 
said ruling to return a verdict in favor of the defendant to which di¬ 
rection the plaintiff then and there objected and excepted and the 
Justice duly noted same. 

Whereupon the plaintiff thereafter moved the Court for a new trial 
which said motion was as follows: 

Now comes the plaintiff in the above entitled cause and by his at¬ 
torneys, Fulton and Cabell, moves the Court to set aside the vredict 
directed therein and grant a new trial, because: 
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(1) The Court erred upon all the evidence in directing the jury 

to return a verdict for the defendant. 

00 (2) Because the Court erred in holding that before defeiul- 

ant could be held for the negligence charged in plaintiff s 
declaration, defendant must have had actual notice of the dangerous 
condition of the place wherein plaintiff was injured. 

(3) Because the Court erred in holding that defendant had no 
knowledge of the dangerous condition of the place wheiein plain tiff 
was injured, and that having no such knowledge it was not liable 

for the injuries received by plaintiff. 

(4) Because the Court erred in bolding that the knowledge pos¬ 
sessed by Matthews of the unsafe place in which plaintiff was work¬ 
ing was not such notice to the defendant of the unsafeness of t le 
place as would render it liable for the injuries receded by plaintiff. 

(5) Because the Court erred in holding that there was no sub¬ 
stantial proof of negligence on the part of defendant. 

(6) Because the Court erred in holding that Matthews, under 
whose immediate direction the trim was placed in the rooms, was a 
fellow servant of the plaintiff at the time he was acting as such fore¬ 
man and supervising the placing of said trim in said room. 

(7) Because the Court erred in holding that the negligence which 
rendered the place unsafe for plaintiff to work in was the negligence 
of Matthews and that said Matthews was a fellow servant of the 
plaintiff and hence no negligence could be charged against the de¬ 


fendant. , , A 

(8) Because the Court erred in not holding that Matthews was a 

Vice-Principal while performing the duty of supervising and direct¬ 
ing the men under him in placing and storing the trim in the room 

wherein plaintiff was injured. . . . , 

(9) Because the Court erred in not submitting to the jury the 
question as to whether Matthews was a Vice-Principal or a fellow 
servant of plaintiff at the time he was acting in the capacity of a 
foreman and supervising and directing the trim to he placed in the 

room in which the accident occurred. 

61 (10) Because the Court erred in holding that under the 

evidence in this case, the obligations of a master to provide a 
safe place does not impose upon him a duty to keep the building in 
which his servants are employed in a continuing safe condition as 
its safety depends upon the due performance of their work. 

(11) Because the Court erred in holding that the servant assumes 

all the risks of the work including those risks caused by the negli¬ 
gence of his fellow servants. . . , 

(12) Because the Court erred in holding that plaintiff admitted 
that defendant had furnished a safe place so far as the room was 

C ° (13) Because the Court erred in holding that the trim which fell 
upon plaintiff injuring him as claimed in plaintiff’s declaration, had 
not been placed in the room wherein plaintiff was working a suffi¬ 
cient length of time before it fell and injured plaintiff to charge d^ 
fendant with knowledge of the dangerous condition in which it had 
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been placed in said room, and which by reason thereof made said 
room an unsafe place for plaintiff to work in. 

(14) Because the Court erred in holding that the trim was not a 
part of the place but that it was entirely separate and distinct from 
the place in which said accident occurred. 

(15) Because the Court erred in holding that the conditions exist¬ 
ing in the room in which plaintiff was injured as regards the safeness 
or unsafeness of the room, were temporary, and that the rule would 
be different if the situation had been a permanent one and if the em¬ 
ployer had notice of the danger and reason to believe that there was 
danger. 

(16) Because the Court erred in not submitting to the jury upon 
the evidence offered to determine the following questions of fact: 

(a) \\ hether the defendant was to supply and maintain 

62 the instrumentalities of the service and furnish to plaintiff 
a completed place reasonably safe in which to work. 

( b ) Whether defendant furnished to plaintiff a completed and 
reasonably safe place in which to work. 

(c) Whether Matthews was discharging the duties of Vice-Prin¬ 
cipal or those of a fellow servant at the time he was acting in the 
capacity of a foreman and supervising and directing the placing and 
storing of the trim in the room in which the accident occurred. 

(d) Whether the place in which plaintiff was working at the 
time of the accident was unsafe and dangerous at the time as well as 
before the time nvhen he entered the room and while working 
therein. 

(e) Whether such dangerous conditions as disclosed by the evi¬ 
dence were known to the plaintiff or were so obvious that the plain¬ 
tiff could have know thereof had he exercised ordinary care and pru¬ 
dence. 

Which motion the said Justice overruled to which ruling of the 
Court the plaitiff duly excepted and said exception was duly noted 
by the said Justice and the plaintiff then and there in open Court 
duly noted his appeal from the rulings of the said trial Justice, to the 
Court of Appeals. 

63 Be it further remembered that each one of the separate and 
several exceptions taken to each of the separate and several 

rulings of’the Court hereinbefore set forth, were taken by counsel 
as shown in this Bill of Exceptions then and there, separately and 
severally, and said exceptions were and each of them were then and 
there separately and severally noted upon the minutes of the Jus¬ 
tice presiding at the trial, and counsel for the witness then and 
there prayed the Court, and now prays the Court to sign and seal 
this Bill of Exceptions, to have the same force and effect as if each 
of the exceptions were separately and severally set forth in a separate 
Bill of Exceptions, and at the request of said counsel the same is ac¬ 
cordingly signed and made a part of the record in this case, nunc 
pro tunc, this the 18th day of December A. D., 1914. 

THOS. H. ANDERSON, Justice . 
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We consent: 

CREED M. FULTON, 

Att’ys for Pl’tfff. 

W. J. LAMBERT, 

R. H. YEATMAN, 

BERRY & MINOR, 

Att’ys for Deft. 

[Endorsed:] Law. No. 55256. Spates vs. Wells Bros. Bill of 
Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2773. Charles A. Spates, appellant, vs. Wells Brothers, a corpora¬ 
tion. Court of Appeals. District of Columbia. Filed Jan. 15, 1915. 
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COURT Or APPEALS 
DISTRICT of COLUMBIA 
PILE D 


Gj.Jh 


COURT OF APPEALS 


District of Columbia 


CHARLES A. SPATES, 


Appellant, 


WELLS BROTHERS, 
A Corporation, 


Appellee 


Creed M. Fulton, 

Attorney for Appellant 



INDEX 

Pages 

Statement of Facts.1--5 

Assignment of Error.5—7 

Argument.7-36 

Assignments 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 

13. 14 and 15, master’s duty to maintain 
a safe place, vice-principal, and fellow- 


servant doctrines - 7-33 

Assignments 3, 6, and 7, assumption of risk by 

servant.33—35 

Assignments 1, 9 and 16, facts ought to have 

been submitted to the jury - 35-36 

Doctrine of res ipsa loquitar - - - 36-37 






COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 


January Term, 1915. 


CHARLES A. SPATES, 

Appellant , 
vs. 

WELLS BROTHERS, j 

A Corporation, 

Appellee. 


APPELLANT’S BRIEF. 

STATEMENT OF FACTS. 

This appeal is from the action of the trial court, in the 
Supreme Court of the District of Columbia, in directing a 
verdict for the defendant, at the close of the plaintiff’s evi¬ 
dence, and the judgment entered thereon. 

This was an action brought by Charles A. Spates, the 
appellant, who will hereinafter be referred to as plaintiff, 
against Wells Brothers, the appellee, a corporation, who 
will hereinafter be referred to as defendant, wherein he 
seeks to recover $75,000.00 for personal injuries resulting 
from the alleged negligence of the said defendant while, 
on May, 1912, he was working as a carpenter in one of the 
rooms on the Sixth Floor of the Riggs Office Building, 
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corner of Fifteenth and G Streets, Northwest, then in 
course of erection and completion by the defendant. 

The testimony introduced at the trial showed that the 
defendant was doing business as a general contractor, erect¬ 
ing houses, office buildings, etc.; that in May, 1912, it was 
under contract from and was engaged m, the erection of t le 
“Riggs Office Building,” at the comer of Fifteenth and 
G Streets, Northwest, Washington, T). C.; that one William 
Smith was the defendant’s superintendent in charge of the 
construction of said building, and, in that capacity, ha< 
under his supervision, direction, and control all mechanics 
carpenters, and other workmen engaged in and about said 
building, except those employed by sub-contractors; that 
he had the authority, right, and power to employ and dis¬ 
charge the men under his control; that he had under his 
direction and control, and subject to his orders, two sub¬ 
foremen (Messrs. Osterman and Matthews), called chalk¬ 
line” foremen; and that said sub-foremen exercised no 
control over persons employed in and around said building 
other than over certain laborers who were, at ami prior to 
the accident hereinafter mentioned, engaged in distribut¬ 
ing trim material to be subsequently fitted and erected by 
the carpenters throughout the various rooms in the build- 

ing. , -i 

The carpenters were employed by, reported to, and re¬ 
ceived their orders from William Smith, as superintendent; 
and the plaintiff was employed as a carpenter on said 
building at $4.00 a day, and was, on May 10, 1912, under 
the direction of said Smith, engaged in fitting trim to the 
communicating and closet doors in certain rooms on the 
Sixth Floor, Fifteenth Street side, of said building. 

A day or two prior to May 10, 1912, the plaintiff 
was ordered by Smith to go to the rooms on the Fifteenth 
Street side of the building (R. PP- 12, 13), and t ere 
fit erect or set, the trim on the communicating and 
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uf that side (R. pp. 12, 13, 16). The material or trim to be 
so used by plaintiff was distributed and placed in the said 
rooms by sub-foreman Matthews, who had been detailed 
sometime prior thereto as a sub-foreman by Smith, and 
directed by Smith, to take charge of, oversee, or supervise 
that particular work (R. pp. 24, 27, 41) ; and thereafter, 
under the direction of said Smith, the said Matthews dis 
tributed, placed, and stored the material in the rooms 
wherein it was to be fitted and erected; and it was the 
scheme or plan of the said Smith to have the trim ma- 
trial distributed to and placed in the various rooms before 
the carpenters were sent therein to fit and erect same; and. 
in order that the carpenters’ work might not be delayed, 
it was the practice, in distributing the trim, to place each 
piece of trim at or near the door opening to which same was 
to be fitted; and the pieces were respectively marked or 
numbered to indicate the particular openings to which the 
same were to be fitted. Under the orders given plaintiff 
by Smith, plaintiff was working at the task of fitting and 
setting trim as aforesaid at the time he was injured ; 
Smith, on the occasion of his daily rounds through 
the building, in furtherance of the orders previously 
given, would remark to plaintiff: “I want twenty sides 
of trim on today; or when plaintiff was through 
with his work on any particular floor, he would say: 

“Take your tools up on the next floor and do the 
same thin^ thprp */✓>*/ >* 
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ereoted; 




. < **« 


trim 


- 4 * ' J 

•- *'• vAXk>nxi/uicu m tile iuoma, 


ready and waiting for his use. He had trimmed the com 
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municating and closet doors in the room immediately ad¬ 
joining (on the north) the room in which he was injured; 
and, upon entering the room where the injury was in¬ 
flicted, preparatory to trimming the communicating and 
closet doors therein, he placed his trestles at or near the 
center of the room and laid thereon the trim material 
which had been placed along side of the communicating 
door at the north side of said room, for the purpose of 
squaring said trim, preparatory to fitting and erecting it. 
lie had no orders to trim any other than the communicating 
and closet doors in that room, or in any of said rooms, and 
was proceeding with that work, without having had occa¬ 
sion to examine or observe other than the material with 
which he had to deal. While at work on the trim which he 
had placed on the trestles, as aforesaid, a large piece of 
trim, intended for the corridor door (some 8 feet high and 
4 1 /* feet wide), which had been stood over by the west wall 
of said room, suddenly fell, without warning to, and with¬ 
out having been touched or disturbed in the least by plaint¬ 
iff ; and, in so falling, it struck plaintiff with great force 
and violence on or across the back of his neck, inflicting 
most serious and permanent injuries, fracturing and dislo¬ 
cating the 6 and 7 cervical vertabrae, as alleged in 
plaintiff’s declaration. The piece of trim which fell over 
and struck plaintiff had been stored in the room in ques¬ 
tion under the direction of Smith; it was intended for the 
corridor door opening on the east side of said room, and 
was not then to be fitted or used; so it was stood over on 
the opposite or west side of said room near the wall, and 
there carelessly and negligently left balanced and standing 
on its own narrow base, without being in any manner 
braced or supported; it was left standing in an insecure 
and dangerous position, without notice or warning to the 
plaintiff, and so as to be likely to fall over at any time, and 
it did fall with the result stated. 

At the close of plaintiff’s evidence, the trial court, on 



motion of defendant, directed a verdict for the defendant, 
which was accordingly returned; and plaintiff’s motion for 
a new trial having been overruled, and judgment on said 
verdict entered, plaintiff has prosecuted this appeal, and 
makes the following 

ASSIGNMENTS OF ERROR. 

(1) The court, upon all the evidence, erred in 
directing the jury to return a verdict for the de¬ 
fendant. 

(2) The court erred in holding that before 
defendant could be held for the negligence 
charged in plaintiff’s declaration, defendant must 
have had actual notice of the dangerous condition 
of the place wherein plaintiff was injured. 

(3) The court erred in holding that defendant 
had no knowlege of the dangerous condition of the 
place wherein plaintiff was ordered to work and was 
injured, and by reason of its not having such knowl¬ 
edge, it was not liable for the injuries received by 
plaintiff. 

(4) The court erred in holding that the knowl¬ 
edge possessed by Matthews of the unsafe place in 
which plaintiff was ordered to work was not such 
notice to the defendant as would charge defendant 
with notice or render it liable for the injuries re¬ 
ceived by plaintiff. 

(5) The court erred in holding that there was no 
substantial proof of negligence on the part of 
defendant. 

(6) The court erred in holding that Matthews 
was a fellow servant of the plaintiff at the time 
he was acting as the foreman and supervising and 
placing and storing the trim materials in the rooms 
under the direction of the Superintendent, in charge 
of the work. 

(7) The court erred in holding that the negli¬ 
gence which rendered the place unsafe for plaintiff 
to work in, was the negligence of Matthews, and as 
he was a fellow servant of the plaintiff no negli¬ 
gence could be charged against the defendant. 

(8) The court erred in not holding that Matthews 
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was performing the duties of the master, while en¬ 
gaged in supervising the placing and storing of the 
trim material in the room wherein plaintiff was in¬ 
jured. 

(9) The court erred in not submitting to the 
jury the question as to whether Matthews was dis¬ 
charging the duties of the master or was a fellow 
servant of plaintiff at the time he was acting as 
a foreman, and supervising and directing the trim 
material to be placed and stored in the room, in 
which the iccident occurred before plaintiff went 
to work therein. 

(10) The court erred in holding that the obli¬ 
gation of a master to provide a safe place dose not 
impose upon him the duty of keeping the building 
in which his servants are employed in a continuing 
safe condition. 

(11) The court erred in holding that the servant 
assumes all the risks of the work, including those 
risks caused by the negligence of his fellow servants. 

(12) The court erred in holding that plaintiff 
admitted that defendant had furnished a safe place 
so far as the room was concerned. 

(13) The court erred in holding that the trim 
which fell upon plaintiff and injured him, as claim¬ 
ed in plaintiff’s declaration, had not been placed 
in the room a sufficient length of time, before it 
fell and injured plaintiff, to charge defendant with 
knowledge of the dangerous manner in which it had 
been placed and stored in said room, and which 
rendered and made said room an unsafe place for 
plaintiff to work in. 

(14) The court erred in holding that the trim, 
as placed and stored in the room in which the 
accident occurred did not enter into or form any 
part of the place that the master was required to 
furnish plaintiff to work in. 

(15) The court erred in holding that the unsafe 
and dangerous conditions in the room, in wffiich 
plaintiff was injured, were temporary, and by 
reason thereof, the same rule did not apply that 
applied where the situation was a permanent one 
and where the employer had notice of the danger or 
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reason to believe there was danger. 

(16) The court erred in not submitting to the 
jury, upon the evidence offered, and for their de¬ 
termination, the following questions of fact: 

(a) Whether defendant furnished to plaintiff a 
reasonably safe place in which to work. 

(b) Whether Matthews was discharging the 
duties of the master or those of a fellow servant 
at the time he was acting as foreman, and supervis¬ 
ing, placing and storing the trim material in the 
room in which the accident occurred, and wherein 
plaintiff was expected to subsequently work. 

(c) Whether the place, in which plaintiff was 
working at the time of the accident, was unsafe and 
dangerous at the time he entered same, and so con¬ 
tinued, without fault on plaintiff’s part, until the 
accident occurred. 

(d) Whether such dangerous conditions as dis¬ 
closed by the evidence were known to the plaintiff, 
or were so obvious that the plaintiff ought to have 
known thereof had he exercised ordinary care and 
prudence. 

ARGUMENT. 

This being an appeal from a directed verdict, on motion 
of defendant, made at the close of plaintiff’s testimony, de¬ 
fendant’s said motion will be considered as a demurrer to 
plaintiff’s evidence, which calls for the most favorable view 
of the plaintiff’s evidence as against defendant’s conten¬ 
tion. 

Assignments of Errors 2, 3, 4, 5, 6, 7, 8, 10, 12, 13, 14, and 
15, relating to the master’s duty, vice principal, liabil¬ 
ity, etc., will be considered together. 

As a fundamental principle of law, it is incumbent upon 
the master to furnish the servant a reasonably safe place 
in which to work, unless that duty and the resulting risks 
are expressly assumed by the servant. When that duty so 
devolves upon the master, it is a continuing duty which he 
cannot delegate or assign to some third person or servant, 
and thereby shift or evade the responsibility of discharging 
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it. Under the law, there is no assumption of risk whatever 
on the part of the servant until the master has first dis¬ 
charged the duties which he owes to the servant. In other 
words, the performance of the duty which the master owes 
to the servant is a condition precedent to any assumption 
of risk on the part of the servant. Where an attempt is 
made by the master to delegate to a third person the duty 
of furnishing a reasonably safe place for another and dif¬ 
ferent servant to work, the individual charged by the mas¬ 
ter with that task or duty then and there becomes charge¬ 
able with the master’s duties, and while performing such 
duties, he is held to be performing the duties of the master; 
so that his negligence in the performance of sucli duties, 
whether of commission or omission, is the negligence of the 
master. And it follows that the duty of furnishing a rea¬ 
sonably safe place for the servant to work cannot be dele¬ 
gated by the master to a third person so as to relieve the 
master from liability for injury to a servant resulting from 
the negligent performance of that duty. 

In the case of Collins vs. Danforth, 36 D. C. App., 592, 
the court referred to the fact that in B. & 0. R. R. Co. vs. 
Baugh , 149 U. S., 368, Mr. Justice Brewer quoted from 
4. T. & S. F. R. R. Co. vs. Moore, 29 Kans., 632, in part as 
follows: 

1 ‘The master assumes the duty towards his ser¬ 
vant of exercising reasonable care and diligence 
to provide the servant with a reasonable safe place 
at which to work * * * . an( j w h en the master 

has properly discharged these duties, then , at com¬ 
mon law, the servant assumes all the risks and 
hazards incident to or attendant upon the exercise 
of a particular employment or the performance of 
the particular work * * * .” 

In that case the court clearly recognized the principle 

that the servant assumes no risks incident to his employ¬ 
ment until after the master has discharged his duty in 
providing a reasonably safe place for the servant to work. 
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In the case of B. & 0. R. R. Co. vs. Baugh. 148 U. S., 368, 
the court said: 

• # # A master employing a servant im¬ 

pliedly engages with him that the place in which 
he is to work and the tools or machinery with which 
lie is to work or by which he is to be surrounded, 
shall be reasonably safe.” 

In the case of Thompson-Starrett Co. vs. Warren, 38 D. 
C. App., 310, the court said: 

“The rule of law is well settled that it is the 
duty of an employer to provide reasonably safe 
structures and appliances for the use of his em¬ 
ployee in carrying on the labor in which he is en¬ 
gaged ; and this duty cannot be avoided by entrust¬ 
ing its performance to some other employee.” 

In that case the scaffold was erected by one Frank James, 
a fellow-servant of Warren; but Warren had nothing to 
do with the construction of the scaffold upon which he was 
working at the time it fell and injured him; the scaffold 
was prepared and erected by Warren’s employer, which 
constituted the place where Warren was to work. The 
plaintiff in this case had nothing more to do with the plac¬ 
ing and storing of the trim material in the room or prepar¬ 
ing the place into which he was sent to work than had War¬ 
ren in the building of the scaffold which fell and injured 
him. 

LaBatt’s Master & Servant (2nd Ed.), Vol. 4, p. 4797, 
says: 

“A master must respond in damages for an in¬ 
jury caused by a heavy object which was allowed 
to fall on a coservant, where the plaintiff was set 
to work in a place where there was a danger of the 
fall of such objects.* f 

and cites The Magdaline and Goss Printing Press Co. vs. 
Lempke, 191 Ill., 199, 60 N. E., 968, (1898), Fed., 798. 

In the case at bar, plaintiff was sent or ordered by the 
defendant “to work in a place where there was a danger” 
of the fall of a heavy object, without any notice or warning 
thereof. 
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In the case of Hough vs. Tex. Pac. R. R. Co., 100 U. S., 
213 (which is a leading case on the fellow-servant doctrine, 
and perhaps cited more frequently than any other case 
bearing upon that subject), Mr. Justice Harlan, after 
quoting from the opinion of Chief Justice Shaw in the case 
of Farrell v. R. R. Co., 4 Met., 49, said: 

* * * It is sufficient to say, that, while 

the general doctrine, as stated by Chief Justice 
Shaw, is sustained by elementary writers of high 
authority, and by numerous adjudications of the 
American and English courts, there are well-defined 
exceptions, which, resting as they clearly do upon 
principles of justice, expediency, and public policy, 
have become too firmly established in our jurispru¬ 
dence to be now disregarded or shaken. 

“One, and perhaps the most important, of these 
exceptions arises from the obligation of the master, 
whether a natural person or a corporate body, not 
to expose the servant, when conducting the master’s 
business, to perils or hazards against which he may 
be guarded by proper diligence upon the part of the 
master. To that end the master is bound to observe 
all the care which prudence and the exigencies of 
the situation require, in providing the servant with 
machinery or other instrumentalities adequately safe 
for use by the latter. It is implied in the contract 
between the parties that the servant risks the 
dangers which ordinarily attend or are incident to 
the business in which he voluntarily engages for 
compensation; among which is the carelessness of 
those, at least in the same work or employment, 
with whose habits, conduct and capacity he has, in 
the course of his duties, an opportunity to become 
acquainted, and against whose negligence and 
incompetency he may himself take such precau¬ 
tions as his inclination or judgment may suggest. 
But it is equally implied in the same contract that 
the master shall supply the physical means and 
agencies for the conduct of his business. It is also 
implied, and public policy requires, that in select¬ 
ing such means he shall not be wanting in proper 
care. His negligence in that regard is not a hazard 
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usually or necessarily attendant upon the business. 
Nor is it one in which the servant, in legal con¬ 
templation, is presumed to risk, for the obvious 
reason that the servant who is to use the instru¬ 
mentalities provided by the master has, ordinarily, 
no connection with their purchase in the first in¬ 
stance, or with their preservation or maintenance 
in suitable condition after they have been supplied 
by the master.” 

The learned Justice quoting from Railroad Company vs. 
t ort , 1 ( \\ all., 553, as to the dangers which the servant is 
presumed to risk, wherein the court said: 

But this presumption cannot arise where the 
risk is not within the contract of service, and the 
servant had no reason to believe lie would have to 
encounter it. If it w r ere otherwise, principals would 
be released from all obligations to make reparations 
to an employee in a subordinate position for any 
injury caused by the wrongful conduct of the per¬ 
sons placed over him, whether they were fellow- 
servants in the same common service or not. Such a 
doctrine would be subversive of all just ideas of the 
obligations arising out of the contract of service, 
and withdraw all protection from the subordinate 
employees of railroad corporations. These corpora¬ 
tions, instead of being required to conduct iheir 
business so as not to endanger life, would, so far as 
this class of persons were concerned, be relieved of 
all pecuniary responsibility in case they failed to 
do it. A doctrine that leads to such results is un¬ 
supported by reason, and cannot receive our sanc¬ 
tion. ’ ’ 

The learned Justice further said: 

“A railroad corporation may be controlled by 
competent, watchful, and prudent directors, who 
exercise the greatest caution in the selection of a 
superintendent or general manager, under whose 
supervision and orders its affairs and business, in 
all its departments, are conducted. The latter, in 
turn, may observe the same caution in the appoint¬ 
ment of subordinates at the head of the several 
branches or departments of the company’s service. 
But the obligation still remains to provide and 
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maintain, in suitable condition, the machinery and 
apparatus to be used by its employees, —an obliga¬ 
ti ^ 1 flip more important, and the degree of diligence 
in its performance the greater, in proportion to the 
dangers which may be encountered. Those, at least, 
in the organization of the corporation, who are in¬ 
vested with controlling or superior authority in that 
regard represent its legal personality; their negli¬ 
gence, from which injuries result, is the negligence 
of the corporation. The latter cannot, in respect of 
such matters, interpose between it and the servant, 
who has been injured , without fault on his part, the 
personal responsibility of an agent who, in exercis¬ 
ing the master’s authority, has violated the duty he 
owes, as well to the servant as to the corporation. 

“To guard against the misapplication of these 
principles, we should say that the corporation is 
not to be held as guaranteeing or warranting the 
absolute safety, under all circumstances, or the per¬ 
fection, in all of its parts, of the machinery or ap¬ 
paratus which may be provided for the use of em¬ 
ployees. Its duty in that respect to its employees 
is discharged when, but only when, its agents whose 
business it is to supply such instrumentalities exer¬ 
cise due care , as well in their purchase originally, 
as in keeping and maintaining them in such condi¬ 
tion as to be reasonably and adequately safe for use 
by employees.” 

In view of the holdings of the learned Justice, in the 
case last above-quoted, we desire to emphasize the fact that 
in the case at bar it was the defendant’s duty not to ex¬ 
pose the plaintiff, while he was performing the work of 
the defendant, to perils or hazards against which he 
might have been guarded by proper diligence upon the 
part of the defendant; that placing and leaving the corri¬ 
dor door trim standing over on the west side of the room 
in which plaintiff was working, in an insecure, unstable, 
and dangerous position without notice or warning to 
plaintiff was not exercising proper diligence to guard him 
against such danger, and it was not a hazard usually or 
necessarily attendant upon the work the plaintiff was per- 
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forming; nor was it one which the plaintiff, in legal 
temptation, was presumed to risk. 

In the case of Ford vs. Railroad Company , 110 Mass., 
241, the court said: 

“ One who enters the employment of another has 
a right to count on this duty (of furnishing a rea¬ 
sonably safe place, etc.) and is not required 
to assume the risk of the master's neglect in 
this respect. The fact that it is a duty 
which must always be discharged, when the 
employer is a corporation, by officers and 
agents does not relieve the corporation from that ob¬ 
ligation. The agents who are charged with the duty 
of supplying safe machinery are not , in the true 
sense of the rule relied on, to he regarded as fellow 
servants of those ivho are engaged in operating it. 
They are charged with the master’s duty to his 
servants. They are employed in distinct and in¬ 
dependent departments of service , and there is no 
difficulty in distinguishing them, even when the 
same person renders service hy turns in each, as the 
convenience of the employer may require.” 

Mr. Wharton, in his treatise on the Law of Negligence, 
section 211, says: 

“Without making the unnecessary and in¬ 
adequate assumption of implied warranty, it is 
sufficient for the purpose of justice to assert that 
it is the duty of an employer, inviting employees to 
use his structure and machinery, to use proper care 
and diligence to make such structure and machinery 
fit for use.” 

Did the master furnish the plaintiff a reasonably safe 
place in which to work? We submit that the evidence 
bearing on this question is overwhelming to the effect that 
he did not: 

The Evidence. 

The plaintiff testified 

That on May 10, 1912, he was employed as a car¬ 
penter at $4.00 a day by the defendant and was en¬ 
gaged in fitting and erecting trim on the communi¬ 
cating and closet doors on the Sixth Floor and on 
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the Fifteenth-Street side of the Riggs Office Build¬ 
ing, then in course of erection; that William Smith 
was the superintendent in charge of said work; 
that he had under him two assistant or ‘ ‘ chalk-line ’ r 
foremen (Osterman and Matthews) ; that lie had 
the right and authority to employ and discharge 

men on the job; that he, plaintiff, received all orders 
from Smith and did not look to anyone else for 
orders, and did not reconize anyone else; that 
Smith had the carpenters and laborers under him, 
and the carpenters had no helpers (R. pp. 12, 13, 
16, 17) ; that Smith ordered him, plaintiff, to go up 
on the Sixth Floor on the Fifteenth-Street Side of 
said building and erect the trim on the communicat¬ 
ing and closet doors in the rooms on said floor. The 
order was, “Mr. Spates, take your tools up on the 6th 
floor and trim those doors, the closet and communi¬ 
cating doors” (R. pp. 12, 16). He further testified 
that when he got through trimming the doors on 
one floor Mr. Smith said, “Spates, take your tools 
up on the next floor and do the same thing there, 
you will find the trim there ready for it’ (R. p. 16) ; 
that on the morning of May 10, 1912, he went into 
the room in which he was injured, under the di¬ 
rections of Mr. Smith (R. pp. 13, 16) ; that he saw 
Smith after receiving the instructions; that he came 
through the building every morning and that on the 
morning of the accident Smith came through the 
room in which plaintiff was working and said: “1 
want twenty sides of trim on today” (R. p. 16). 
Plaintiff further testified that the trim for the cor¬ 
ridor or front door had been placed or stood along 
the wall on the Fifteenth-Street side of the room 
(R. p. 20) ; that none of the trim was brought 
into the room while he was working there 
and he did not know when it was placed in the room, 
by whom, or how it was placed there (R. pp. 18, 
20) ; that they found the material they w r ere to use 
(fit or put up) in the rooms when they went to 
work (R. pp. 18, 20) ; that carpenters had no 
material brought to them, because it was put in the 
rooms ahead of them , and they would only go into 
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the rooms they were ordered into, and if they did 
not carry out those orders they got their tickets: 
they would not go into a room without orders; Mr. 
Smith, the superintendent, would not send them 
into a room where there was nothing for them to do; 
Mr. Smith generally looked to see that a room was 
supplied before lie sent them; that he never went 
into a room which was not supplied with materials 
as long as he was with the Wells people (R. p. 18) ; 
that as long as he worked around there he never 
saw any materials placed in any of those rooms, 
because it was put there ahead of the carpenters , 
so that when they went there they would have 
nothing to do but go right along with the work, and 
accomplish as much as possible (R. pp. 18, 20). The 
trim that fell on or struck plaintiff came from the 
west side of the room, that is, from towards the 
wall on the Fifteenth-Street side (R. pp. 13, 20) ; 
it was standing in front of the window; he was 
standing sufficiently far away from the trim to get 
it in the neck; that when he went into the room he 
took no particular account of the trim standing at 
the west wall, and he saw others standing around 
the room; that he knew the trim was there, because 
none was brought in while he was in there (R. pp. 
13, 20) ; that while he was standing in a bending po¬ 
sition near the center of the room, about 7 or 8 feet 
from the west wall, the trim for the corridor door 
fell over and struck him on the back of his neck; he 
had not touched or struck it (R. p. 13). 

Matthews, who was an assistant or ‘ * chalk-line ” fore¬ 
man under Smith, and who had been specially delegated by 
Smith from carpentry work to take charge of receiving, 
distributing, placing, and storing the trim material in the 
rooms, there to be subsequently fitted and erected by the 
carpenters, testified substantially as follows: 

That he was employed by Wells Brothers first as 
a carpenter (R. p. 25) ; that William Smith, general 
foreman, employed him, and that he employed and 
discharged the men (R. p. 26) ; that 3 or *4 weeks 
before the accident (to plaintiff), witness was put 
in charge of distributing the trim in the Riggs Of- 
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fice Building; that Smith told him to put up his 
tools and take charge of the trim, sort it all out, it 
was all numbered; that on May 10, 1912,—the date 
of the accident to plaintiff,—witness was placing 
the trim where it was to be put up by the carpen¬ 
ters; that he had under him from one to four men to 
take the trim around and place it where it was to 
be put up; that he put this trim in the rooms under 
the directions of Mr. Smith; that after the trim was 
placed in the rooms, witness would go into the 
rooms and see if it was all there; that he went into 
the particular room in which plaintiff was injured, 
after the trim had been placed there; that at the 
time he made that examination plaintiff was not 
working in there (R. p. 26) ; that it was part of his 
duties to go into the rooms before anyone came into 
them, to see whether the trim was in there 
before they (the carpenters) went to work (R. p. 
26) ; that he placed this trim in the room before 
plaintiff went in; that he had placed it in that room 
under the directions of Mr. Smith, and did not 
know whether Smith was present in the room at 
the time it was placed there; that the trim was all 
in the room before plaintiff went to work; that they 
began distributing the trim about 3 or 4 weeks be¬ 
fore the accident (R. p. 27), and after he started 
distributing the trim he was occupied at it all day 
long; that he was directed to keep the supply ahead 
of the carpenters so they would have enough to work 
along with all the time; that he would usually go to 
the building about 7 o’clock and go over the build¬ 
ing and look it over before anyone started; that lie 
did so almost every morning; that it was his habit 
to go into every room where the carpenters had to 
go to work as soon as he got there, and before they 
went to work; that when he went to a room that 
was one of the things he went to see, that every¬ 
thing was in there; that he would take one side and 
see that everything was there, and then he would 
start another section and get every piece of trim in 
that section before he would go elsewhere; that he 
always kept enough trim ready for the men to work 
on; that while the men (carpenters) were finishing 
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up one section, that would give him a chance to get 
another section ready for them (R. pp. 27, 28) ; that 
the laborers (under witness) were not there to help 
the carpenters, but to help the witness, to do any¬ 
thing he told them; that witness had nothing to do 
with the carpenters; he was not there to help them; 
that he was there to get the trim in shape so the car¬ 
penters could use it. Plaintiff was not subject to 
any orders of the witness, and he had none of the 
men working under witness, to help him in any 
way; the men were not helpers to carpenters,—they 
were just handy men around the building (R. pp. 
26, 27, 28). Witness further said that he would 
have to get the trim up in the rooms after four 
o’clock, when the carpenters had stopped, because 
they could not get the use of the elevator during the 
day, except at odd chances, until after four o’clock 
(R. p. 29). Witness further said that the trim for 
the corridor door (in the room in which plaintiff 
was injured) was placed against the wall, over the 
window (meaning the west wall), but was placed 
about a foot from the wall to avoid scratching or 
marring the wall (R. p. 31). 

Andrew B. Snell (R. p. 22 et seq.) corroborates the 

plaintiff and Matthews as to the matters covered by their 
said evidence, except as to when the trim was placed in the 
room where the accident occurred; and their evidence es¬ 
tablishes 

1. That defendant was the employer of plaintiff 
and was responsible for the management and con¬ 
trol of the erection of the building; 

2. That it was defendant’s duty to provide and 
have prepared the place in which plaintiff was to 
work, and to maintain its condition; 

3. That it was defendant’s duty to supply the 
materials and instrumentalities with which plain¬ 
tiff was to deal or work; 

4. That the place in which plaintiff was expected 
to work, and was working at the time of his inju¬ 
ries, was unsafe and dangerous for the plaintiff to 
work in; 

5. That the said room was rendered and became 
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unsafe and dangerous by reason of the unstable and 
insecure position in which the corridor door trim 
was placed and left standing on the west side there¬ 
of ; and 

6. That there was no notice whatever to plaintiff 
of the unsafe and dangerous condition of the room 
in which he was ordered to work, and in which he 
was working at the time the accident occurred. 

It was contended by defendant's counsel, in arguing 

their motion for an instructed verdict, that the unsafe and 
dangerous condition of the room in which the accident oc¬ 
curred, was the result of the negligence of a fellow-ser¬ 
vant ; and that such dangerous condition did not exist for a 
sufficient length of time prior to the injury to charge de¬ 
fendant with negligence. 

It does not definitely appear from the evidence just 
when the corridor door trim, which fell over and injured 
plaintiff, was stored in the room where the accident oc¬ 
curred—beyond the fact that it was placed there under 
the direction of William Smith, the superintendent or gen¬ 
eral foreman, before plaintiff went therein to work; that 
the trim material had all been placed in the room before 
plaintiff entered it, including the corridor door trim which 
fell over and injured him; and that the accident occurred 
between 9:30 and 11:00 A. M., within 10 or 15 minutes 
after the plaintiff began work therein. We submit it is 
immaterial how long, prior to the injury, the trim was 
stored in the room, inasmuch as it was the duty of the de¬ 
fendant in preparing the place to store said trim therein 
in such manner as not to render it unsafe and dangerous 
for plaintiff to w r ork therein. 

The Method or Plan of Distributing the Trim Material. 

As clearly shown by the testimony, it was the plan or 
scheme of defendant to distribute the trim material to the 
various rooms ahead of or before the carpenters were ex¬ 
pected to enter and work in same, standing each piece of 
trim along side of the particular opening for which it was 





19 

intended; and, when the necessary quantity of trim mate¬ 
rial was placed in a given room for the use of the car¬ 
penters, that room, then, and not until then, became and 
was the place, as prepared by defendant, for the plaintiff 
to work in. 

Dangers Not Known To or So Obvious As To Be Readily 

Discovered by Plaintiff. 

The evidence shows that plaintiff did not know that the 
room in which he was to work had been made or was un¬ 
safe and dangerous by reason of the careless and negli¬ 
gent manner in which the corridor door trim had been 
stored and left standing therein; and that such unsafe 
and dangerous condition was not so obvious that plaintiff, 
by the exercise of ordinary care, could have discovered 
or known thereof. The plaintiff testified that he had 
been working in the room, where the accident occurred, 
for only about ten or fifteen minutes; that when he went 
into the room to work he took no particular notice of 
the corridor door trim standing therein; that he saw 
said trim standing by or against the west wall, and 
also other trim standing around the room (R. pp. 13, 
18, 20). Matthews testified that, after the corridor door 
trim and the other trim had been stored or stood in the 
room, he passed through and saw that all the trim was 
therein (R. p. 26) ; no one seemed to discover or realize 
the dangerous position in which the corridor door trim was 
left standing. It is, therefore, evident that the dangerous 
position of the corridor door trim was not so obvious as to 
readily attracting attention. Under the conditions that 
plaintiff was sent to work in said room, we submit (1) that 
plaintiff was not charged, by reason of his employment, 
with the duty of first inspecting the room to see whether 
it was a safe place to work in; (2) that he had a right to 
rely upon the defendant to furnish him a reasonably safe 
place in which to work, and to assume that defendant had 
performed that duty, and to govern himself accordingly 
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when in and about the room. 

The Danger Created hg the Unstable and Insecure Posit ion 

of Corridor Door Trim. 

It is shown by the evidence that the corridor door trim. 
8 or 9 feet high, was left standing on the west side of tin* 
room in which accident occurred, about one foot from the 
west wall of said room, on its own narrow base, without 
being supported, braced or secured in any manner; 
and bv reason thereof it was liable to fall over at any 
time and injure those in and about the room. It cannot 
be doubted that a piece of trim of such height would 
almost certainly fall over, if left standing without any sup¬ 
port or prop whatever; nor can it be doubted that, left 
standing in such an insecure position, it created a danger¬ 
ous condition in said room, which rendered said room un¬ 
safe and dangerous for anyone to work in; nor can there 
l>e any doubt about the fact that it fell over of its own 
weight , by reason of its being so insecure and unstable on 
its unsupported base; nor can it be doubted that there was 
negligence in the way in which said corridor door trim was 
stored and left standing in said room, and that by reason 
thereof the plaintiff was injured. 

Plaintiff Had Nothing To Do With Storing of Trim Ma¬ 
terials. 

The evidence shows that plaintiff had nothing to do with 
placing or storing said corridor door trim, or any trim ma¬ 
terial, in said room, or in any of said rooms; and did not 
know how or when the trim was placed or stored in the 
room where he was injured, or in any of the rooms in said 
building; that he had no relation to or connection with the 
agents of the defendant who were directed by defendant 
to place and store the trim materials in the rooms; that 
they were not, at the time of the injury, nor were any of 
them, engaged in the same class of work that the plaintiff 
was performing, and can not be regarded as fellow servants 
while they were engaged in that particular performance; 
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nor did the corridor door 
trim that was placed or stored in the room in which'thc 
accident occurred farm any part of the material that the 
plaintiff was expected to fit or erect; nor was it necessary 
to store same in that room; it might have been stored else¬ 
where with equal propriety so far as plaintiff is concerned; 
ami we submit that if the defendant so placed and stored 
said trim or any part thereof in such a careless and negli¬ 
gent manner and left it in such unstable position as to ren¬ 
der said rooms or any of them unsafe and dangerous, de¬ 
fendant was negligent in such performance. 

Master f s Liability for Injuries Resulting from Negligence 
of Servant Performing Master’s Duty. 

When the corridor door trim was stored and left standing 
in the room as hereinbefore described, plaintiff was not ex¬ 
pected to fit or erect it on the corridor door opening for 
which it was intended, because, as the corridor was unfin¬ 
ished, it was not intended by the defendant to have the 
corridor door trimmed at that time. For such reasons, the 
corridor door trim was stood over on the opposite side of 
the room from the opening to which it was ultimately to 
be fitted, there to remain and be out of the way of the car¬ 
penters until some time in the future, when conditions 
would permit of the trimming of the said corridor door 
opening. It cannot, therefore, be doubted that defendant 
was then using the room for the purpose of storing away 
the corridor door trim until such future time as conditions 
would permit of its use. If defendant was using said room 
as a storeroom for said trim, it owed the positive duty to 
the plaintiff to see that the said trim was stored therein in 
such manner, and secured in such fashion, as not to ren¬ 
der the room unsafe and dangerous as a place in which to 
nor was plaintiff required, under his employment, to do 
anything towards preparing the room or the place in 
which he was expected to work and in which he was work¬ 
ing under the orders of the defendant’s superintendent* 
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for the room, with the materials or instrumentalities 
stored therein , became and was the place in which the 
plaintiff was to work, and it was the defendant’s duty to 
make such place reasonably safe, and not unsafe and dan¬ 
gerous. By storing the corridor door trim in said room 
and leaving it in an unstable and dangerous position, de¬ 
fendant thereby added an unnecessary clement of danger 
to the place in which plaintiff was to work, which was 
not an incident to the progress of the work in which 
plaintiff was engaged; nor was it one of the hazards 
cr risks which the plaintiff assumed in the ordinary course 
of his employment. Had the defendant, while placing the 
other trim therein, stored a case of dynamite in the room, 
instead of said corridor door trim, and thereafter sent 
plaintiff there to work, on the trim, without notifying him 
of the dangers incident to the presence of the dynamite, 
and while plaintiff was there working, the dynamite, with¬ 
out fault cn plaintiff’s part, exploded and injured him, 
could it be said that defendant was not guilty of negligence 
and would not be liable in damages for such injuries? Un¬ 
der such circumstances, could it be said that defendant had 
furnished plaintiff a reasonably safe place in which to 
work? Or, if, perchance, a third person or other servant, 
under the direction of defendant , had, along with trim, 
stored the dynamite therein, and defendant thereafter sent 
his servant (the plaintiff) therein to work, without any 
warning or notice to him of the presence of the dynamite, 
and without any fault on his part, and while the plaintiff 
was working in said room, the dynamite exploded and in¬ 
jured him, could it then be said that the servant who 
placed the dynamite in the room was not performing the 
defendant’s duties, or that the defendant was not liable for 
the injuries? Is it possible that the defendant, by such 
means, could escape liability for injuries resulting from 
such negligence? If so, we submit such would be in vio¬ 
lation of every principle of law applicable to the question 
of the master’s liability to a servant for injuries, contrary 
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to public policy, and would deny to every servant the right 
of recovery for any injuries, however serious, resulting 
from the most wanton negligence of the master. We, 
therefore, submit that, when Matthews stored the corridor 
door trim, as well as the other door trim material therein, 
he was performing the duties of the master; he was then 
engaged in preparing and getting in readiness the place in 
which plaintiff was thereafter to work; and, since he 
placed said corridor door trim and left it standing in such 
postion as to render the room unsafe and dangerous for the 
plaintiff to work in, without any notice whatever to plain¬ 
tiff, it was negligence—inexcusable and indefensible—on 
the part of defendant. 

In the case of Sanborn vs. Madera Flume d' Trading Co., 
70 Cal., 261, 11 Pac., 710, the facts show that a sawmill 
was nearly completed, when it was discovered that there 
was no “sword” (an appliance for entering the cut made 
by the saw to prevent it from closing up and pinching the 
saw) ; and a temporary “sword” was put in under the 
orders of the master’s superintendent. The “sword” was 
unstable and resulted in injury to the plaintiff. The de¬ 
fense was that the appliance was put in by a fellow-servant 
of the injured employee, and by reason thereof, the mas¬ 
ter was not liable. The court held that a master cannot 
divest himself of liability for not furnishing safe machin¬ 
ery, by leaving the performance of that duty to another 
servant. 

In the case of Nixon vs. Selby Smeltering c£* Lead Co., 
102 Cal., 458, 36 Pac., 803, a workman was burned by acid 
through the breaking of a defective waste hose extempor¬ 
ized by his foreman for temporary use. The court held 
that, although the foreman, otherwise was a fellow-ser¬ 
vant of the injured workman, yet, inasmuch as the foreman 
was authorized to employ, prepare, and furnish machinery 
and appliances with which other servants were to work, 
he represented the master, and that his negligence in the 
performance of those duties was the negligence of the mas - 
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ter. 

In the case of McNamara vs. MacDonongh, 102 Cal., 575, 
36 Pac., 941, a bricklayer was injured by the falling of a 
defective scaffold which had been erected by a carpenter 
in the pay of the master. The court held that the law of 
fellow-servants had no application to a carpenter who, in 
constructing the scaffold, represented the master whose 
dutg it was to furnish the scaffold; that in doing so, it was 
the master s duty to use ordinary care to furnish the in¬ 
jured servant safe machinery and appliances with which 
to work; and that the carpenter's relation to the master, 
while constructing the scaffold, was that of vice-principal, 
and not a fellow-servant, although his work promoted the 
erection of the scaffold. 

In the case of Higgins vs. Williams, 114 Cal., 176, 45 
Pac., 1041, a trench-digger was injured by a defective 
hoisting machine prepared by defendant’s foreman, who 
had the authority to employ, direct, and discharge the men 
under him. It was urged that plaintiff was injured 
through the fault of a fellow-servant, and that, therefore, 
lie could not recover. The court held that, in preparing the 
machine, the foreman was not a fellow-servant of the in¬ 
jured employee, but represented the master, who was lia¬ 
ble in damages for the foreman's negligence. 

In the case of Donnelly vs. Booth Bros, it II. I. Granite 
to., 90 Me., 110, 37 Atl., 874, it was held that, where it 
was the master's duty to furnish a safe platform for use 
in loading a vessel, he could not escape liability for injury 
to a servant resulting from the falling of the platform, 
although the accident was due to the defective rigging put 
up by the fellow-servants of an injured employee. 

In the case of Monyihan vs. Hills Co., 146 Mass., 586, 
16 N. E., 54/, the master, who was not a mechanic and who 
knew nothing about machinery, left the building of cer¬ 
tain machines to his head machinist. After their comple¬ 
tion, an employee, while running one of the machines, was 
injured by the breaking of a defective rod, which, in the 
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reconstructed machine, had been made to carry double the 
weight intended by the original maker. The court held 
that tlie reconstruction of the machines was part of the 
master s duty, for the negligent performance of which he 
was liable. 

In the case of White vs. William II. Perry Co., 190 Mass., 
99, 76 N. E., 512, a servant, engaged in loading a car with 
rails, was injured by the slipping of a sleeper which 
formed part of a temporary platform used by the servant in 
connection with the work. The court held that it was com¬ 
petent for the jury to find that the platform, though tem¬ 
porary in its nature, was an appliance provided by the mas¬ 
ter, through its superintendent, for the use of the men load- 
in the car. 

In the case of Kelly vs. Erie, Tel. & Tel. Co., 24 Minn, 
321, 25 N. W., 706, the plaintiff was injured by the falling 
of a telegraph pole improperly set in the ground under the 
direction of the defendant company’s foreman. The court 
held that a servant to whom the master left the duty of 
furnishing safe machinery or instrumentalities for other 
servants to use, was not, in the performance of that duty, 
a fellow-servant of such other servants. 

In the case of Jones vs. St. L. N. & P. Packet Co., 43 Mo., 
App., 398, the defendant was held liable for an injury to 
the plaintiff by reason of a gangway defectively constructed 
by a fellow servant. The court held that, to furnish safe 
appliances was the duty of the master, absolute in its na¬ 
ture, and personal to the master to the extent of using due 
care to accomplish that end. It was, therefore, immaterial 
to what grade of servants the master delegated its perform¬ 
ance, as the particular agent, employee, or servant to whom 
the duty was delegated became, for that reason and as to 
that duty, the master's vice-principal and was taken out of 
the category of fellow-servants with respect to anyone in¬ 
jured by a defective appliance. 

In the case of Stephens vs. Hudson Valley Knitting Co., 
65 Hun. (N. Y.), 375, the plaintiff was permanently in- 
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jnrod by the falling of a pile of rolls of cloth which had 
been stacked some seven feet high by other employees in the 
room and near the place where the plaintiff was working at 
the time of the injury. The plaintiff in that case, as did the 
plaintiff in the case at bar, brought suit on the theory that 
the defendant was bound to furnish him with a reasonably 
safe place in which to work, and that the piling or stacking 
of the goods on the floor where the plaintiff was required to 
work and was working, in the manner in which they were 
piled or stacked, rendered the place unsafe and dangerous. 
The defendant in that case, as in the case here, defended 
on the ground that the plaintiff’s injuries resulted from the 
negligence of a fellow-servant. The court said: 

“The employer is bound to furnish a reasonably 
safe place for the servant to work in. The duty of 
the master in this respect is positive and cannot be 
delegated to any servant; this duty of the master 
continues, no matter to what subordinate servant he 
delegates its performance. If the master delegates 
to a servant or agent the performance of the duties 
which he owes to his servants, he is liable for the 
manner in which the agent performs such duties. 
The agent under such circumstances becomes the 
alter ego of the principal, who is bound by his acts, 
whether of omission or commission. The master can¬ 
not rid himself of the responsibility to his servant 
to perform the duties which he owes to him by show¬ 
ing that he delegated the performance of such duties 
to another servant who neglected to follow his in¬ 
structions or who omitted to do the duties entrusted 
to him.” 

In the case of Duerler Mfg. Co. vs. Eichorn, 44 Tex. Civ. 
App., 638, the plaintiff was employed in the pecan factory 
of the defendant, and, while so employed, was injured by 
a barrell falling from above and striking him on the head. 
The barrel had been insecurely placed upon the joists above 
the floor on which plaintiff was working. Defendant was 
held liable in that case, because it was his duty to exercise 
ordinary care to provide a reasonably safe place for the 
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plaintiff to work in; and because that duty was personal, 
continuous, and non-delegable. 

In the case of Weinert vs. Merchants’ cfr Shippers’ Ware¬ 
house Co., 112 N. Y. Sup. Ct. Rep., 123, the plaintiff was 
employed in defendant’s storage and ware-rooms where 
large quantities of flour, in sacks, was received, handled, 
and stored. The flour came in carloads, consisting of about 
280 sacks, and each sack weighed about 140 pounds. When 
a carload of flour arrived, it was taken from the car and 
stacked in piles, close together, in defendant’s warehouse. 
These piles were from 8 to 12 feet high. Plaintiff had 
nothing to do with stacking the flour in piles in the ware¬ 
house; the plaintiff had been working there for some time 
and was familiar with the manner in which the piles or 
stacks of flour were constructed; and was engaged at the 
time of the accident, with another servant, in throwing 
loose sacks of flour upon trucks to be wheeled away by other 
workmen; he was working near two piles or stacks of flour 
about eight to twelve feet high, which were so insecure 
that they fell on plaintiff and injured him; the foreman 
had directed the plaintiff to do the work he was doing when 
injured; and the flour had been piled up in such piles be¬ 
fore plaintiff had gone to work (as was the case with the 
material in the room where Spates was injured) ; and the 
court, in holding the defendant liable, said: 

“It is the duty of an employer to furnish an em¬ 
ployee a reasonably safe place to work, and this duty 
cannot be delegated to the superintendent or fore¬ 
man so as to relieve the employer from liability for 
negligence. ’ ’ 

In the case of Wilson vs. Willimantic Linen Co., 50 
Conn., 433, the defendant employed a superintendent who 
had charge of all machinery and the works of several mills; 
under him and appointed by him were overseers of the 
various rooms in the mills; and the duty of the overseers 
was to keep watch of the machinery and supervise the work 
in their respective rooms. The overseers in turn appointed 



‘ second-hand” men who acted in the absence of the regu¬ 
lar overseers. There was also an overseer of repairs, whose 
duty it was to make repairs after notice from the super¬ 
intendent, or from the overseers of the rooms. Some new 
machinery having been procured, the person setting it up 
informed the superintendent that certain collars were 
needed on certain countershafts, and the superintendent 
ordered the overseer of repairs to put them on; but through 
the negligence of the overseer of repairs, the collars were 
not properly placed on the countershafts, by reason of 
which a countershift fell and injured the plaintiff who was 
employed and working in the room where the accident oc¬ 
curred. The court said: 

“A master is bound to provide a reasonably safe 
place for his workmen. Where, instead of attending 
personally to it he employs another who does it neg- 
ligemiy so that the servant is injured by such neg¬ 
ligence, the master is liable. * * * 7 Vie agents 

who are charged with setting safe machinery are 
not, in the true sense of the rule relied on, to be re¬ 
garded as fellow-servants of those who engage in op¬ 
erating it. They are charged with the master’s duty 
to his servants. They are employed in distinct and 
independent departments of service, and there is no 
difficulty in distinguishing them, even where the 
same person renders service by turns in each ca¬ 
pacity as the convenience of the master may re¬ 
quire.” 

In the case of Blondin vs. Oolitic Quarry Co., 11 Ind. 
App. Ct. Rep., 395, plaintiff was employed as a stonecut¬ 
ter, dressing stone after it had been placed in the stone- 
yard “on a solid and steady surface, secure and safe to 
work on and about.” While he was drawing a line on a 
stone, lying north and south in the yard, with his face to 
the east, another stone, lying north and south, immedi¬ 
ately west of the plaintiff, fell over and broke his leg be¬ 
tween the knee and ankle. The company had placed the 
stone which caused the injury into the yard, under the di- 
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rections of Thomas Heaps, who was in charge of the quarry, 
and it had been stood upon its side or edge, so that it could 
be dressed, and resting upon loose pieces of spawls and 
stone, without props of wood or other support, and in such 
manner as to allow it to settle down and turn over on its 
side suddenly. By reason of the stone not having been 
propped, the injury was caused, appellant having had no 
knowledge of the unsafe and dangerous condition, had made 
no examination of the stone or as to how it was placed. It 
was the duty of the stonecutters, when they reached a stone 
to be cut, to raise it up and place spawls under it, and to 

call other employees to assist them with it if necessary; but 
plaintiff had not reached the stone which caused his injury , 

nor had any other stone cutter. The court said: 

“We think it was the duty of the appellee to fur* 
nish the appellant with a reasonably safe place in 
which to do his work, and the finding that the ap¬ 
pellee was to place the stone to be dressed on a solid 
and safe surface, secure and safe to work on and 
about, shows that he had a right to assume that this 
had been done. It was not his duty, therefore, to 
examine the stone about him to ascertain if they 
were all securely placed and free from danger of 
falling over while he was engaged in dressing other 
stone. It is true the appellant assumed the ordin¬ 
ary risks incident to the employment, but we think 
the finding clearly shows that this was not one of 
the risks. Nor is there any finding to indicate that 
the danger was so obvious that the appellant must 
have perceived it, and that his failure to do so ren¬ 
dered him guilty of contributory negligence. * * * 
We think that the stone which was shown to have 
been insecurely placed and negligently suffered to 
remain in that condition in close proximity to where 
the appellant was working was so much a part of the 
place where the work was being done as would have 
been a dangerous pitfall of which appellant had not 
been apprised 

In the case of Brown vs. Standard Oil Co., 218 TJ. S., 78 
(affirming the same case reported in 31 I). C. App., 371), 
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tiie plaintiff was employed as a driver to deliver oil over 
a certain route. Ilis duties required that he leave the com¬ 
pany's stables before daylight, and return thereto after 
dark. The stables were constructed with stalls on both 
sides of the ground floor, there was a loft used for storing 
hay, feed, and straw for bedding the stalls. In the loft 
there was an opening in or near the center and over the 
hallway of the stable or ground floor; and it was the cus¬ 
tom of a colored employee, who had been in the service of 
the company many years, and had charge of the stables, 
feeding, etc., to use the hole or opening in the floor of the 
loft for the purpose of dropping bales of straw to the 
ground or stable floor beneath. On the night of the acci¬ 
dent, Brown reached the stables after dark, unhitched, 
stalled and rubbed down his horses, and was leaving one 
of the stalls, and, when immediately beneath the hole or 
opening in the floor above, the colored men dropped 
through said opening a bale of straw which struck Brown 
on the back of his head, neck and shoulders, seriously and 
permanently injuring him. The defense was that the in¬ 
jury was caused by a fellow-servant. The court held that 
by reason of the use which the company permitted to be 
made of the opening in the loft floor, the stable floor below 
was rendered unsafe and dangerous for employees to be in 
and about, and it it was the company’s duty to have noti¬ 
fied Brown of the use which was permitted to be made of 
the opening. So, in the case at bar, it was the defendant's 
duty to notify plaintiff of the use it was making of said 
room and of the manner in which it had stored and left 
standing therein the corridor door trim that rendered the 
almost completed room unsafe and dangerous as a place in 
which to work. 

In the case of Copithorne vs. Hardy, 173 Mass., 400, 53 
X. E., 915, plaintiff was injured while employed in de¬ 
fendant’s factory making pills. The shafting which in¬ 
jured her had been moved the day before, by a carpenter, 
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under the orders of defendant's superintendent. On the 
morning after its removal, the shafting squeaked when 
started, and the carpenter again worked on it for some 
time, but in the afternoon it fell. The court held that the 
case did not belong to the transitory class in which de¬ 
fendant would not be liable beyond furnishing a choice of 
proper materials, and that the jury, in the court's opinion, 
were warranted in finding as they did. The court re¬ 
marked : 

‘ 1 It does not matter that the shafting had been up 
only a day. The defendant’s liability was the same 
as it would have been a month later." 

In the case of Frye vs. Bath Gas & Elec. Co. (1900), 94 

Me., 17, 46 Atl., 804, the plaintiff, when injured, had been 
in the defendant’s service five months; and for two months 
prior to the injury had served as fireman in the power¬ 
house. The defendant had caused four holes, of varying 
depths, to be dug in the fireroom, for the purpose of placing 
therein stone foundations to support the iron pillars of a 
massive machine known as an “economizer.” One of the 
holes, about two feet in depth, was immediately opposite the 
door of Furnace No. 3, some 11 feet distant. Plaintiff had 
known of the existence of the hole for three days; but, on 
November 10, 1898, when stepping backward from the fur¬ 
nace in question, he fell into the hole or on a plank across 
the hole, from which he claimed to have suffered the in¬ 
juries complained of, and the jury returned a verdict of 
$4,166.00. 

The court said: 

“Digging the holes for the foundation to the 
economizer was connected with and a part of the 
plant itself. As to this the master had the responsi¬ 
bility that the work should be done with due care 
and made reasonably safe; and that responsibility 
continued so long as the means were used. If any 
servant employed upon that work was negligent in 
leaving the excavation in an unsafe condition, such 
negligence was that of the master. The doctrine of 
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the negligence of a fellow servant does not apply. 
Shanny vs. Androscoggin Mills , 66 Me., 424; Rail¬ 
road Co. vs. Baugh, 149 U. S., 388.” 

The court further said: 

“Here the plaintiff assumed the risks from the 
operation of the works, under his contract of em¬ 
ployment, but not the risks from the defects in the 
plant itself, which the defendant was bound to make 
and keep reasonably safe. That duty cannot be es¬ 
caped by delegating the work to a servant. 

“If such servant, in attempting to discharge the 
duty, is negligent, it is imputed to the master as his 
negligence. 

“The servant, under his general employment, did 
not assume the risk arising from inattention or neg¬ 
ligence of the master in regard to these holes. In 
determining the question of liability of the defend¬ 
ant upon the facts of the case, the familiar doctrine 
as to the negligence of fellow-servants and the as¬ 
sumption of risks of the employment by the servant 
are eliminated as inapplicable. If the defendant 
was guilty of negligence in not sufficiently covering 
this hole, it became liable to compensate the plain¬ 
tiff for his injury, if he was in the exercise of due 
care at the time, and no negligence of his con¬ 
tributed to it.” 

The court, quoting from Kane vs. Railway Co., 128 U. 

S., 95, wherein the court said: 

“But in determining whether the employee has 
carelessly exposed himself to peril, or failed to ex¬ 
ercise the care for his personal safety that might 
reasonably be expected, regard must always be had 
to the exigencies of his position,—indeed to all the 
circumstances of the particular occasion. 

“It must not be forgotten that, if the defendant’s 
witnesses are to be believed, the hole was not only 
intended to be covered, but that it was, in fact 
nearly covered, and might have presented, and 
probably did, an appearance of safety to a casual 
observation; but, being in fact unsafe, while it in¬ 
vited the confidence of the servant, it operated as a 
trap to his feet. It was really more dangerous than 





if wholly uncovered, as, in that case, the peril 
would have been obvious, and the servant put upon 
his care. He relied, as he had a right to rely, upon 
the presumption that the defendant had discharged 
its duty until its neglect became obvious, and was 
not bound to make a critical examination when its 
general appearance was that of safety.” 

It is clear from the authorities hereinbefore cited and 

quoted from that the duty of the master in providing a rea¬ 
sonably safe place for carrying on the work is one which, 
under the law, he cannot escape by delegating the discharge 
of such duty to another; that such duty is a continuing 
one and is discharged only when the master furnishes and 
maintains a place of a reasonably safe character for his ser¬ 
vant to work in; that it is the duty of the master to exer¬ 
cise reasonable care for the protection of his employees, 
while engaged in the performance of his work or the con¬ 
duct of his business, and not to expose them to the danger 
of being injured by the use of dangerous appliances or un¬ 
safe place to work, where it is only a matter of using due 
care and skill to make the place and appliances safe. Such 
duties are also recognized and emphasized in the cases of 

Kreigh vs. Westinghouse C. K. & Co., 214 U. S. 
984. 

Choctaw Okla. & G. R. Co. vs. McDade, 191 U. S., 
64. 

Santa Fe & Pac. R. Co. vs. Holmes, 202 U. S., 
438. 

Gardner vs. Mich. Cent. R. Co., 150 U. S., 1107. 

ASSUMPTION OF RISKS BY THE SERVANT. 

Assignments of Error 3, 6 and 7. 

It is well settled by the law as set forth in the cases 
hereinbefore cited and quoted from that the master is 
charged with certain primary duties which are personal 
to and continuous with him, and which he cannot delegate 
to any agent, employee, or servant, in whatever grade or 
class such agent, employee or servant may ordinarily be 
employed, so as to escape the performance of his primary 




34 

duties or liability for their non-performance. 

And the servant assumes none of the risks incident to his 
employment until after the master has performed the pri- 
rrary duties which he owes to the servant under the law. 

Benzing vs. Steinway & Sons, 101 N. Y., 547, 5 
N. E., 449. 

Sherman vs. Rochester & S. R. Co., 17 N. Y., 153. 
Atch. T. c£* S. F. R. Co. vs. Moore, 29 Kans., 362. 
And after the master has discharged the primary duty 

which the law enjoins upon him, the risks which the 
servant then assumes are such as are necessary and attach 
or belong to the work which he is engaged to perform, and 
which risks the master, by the exercise of ordinary care, 
cannot provide against. 

Halyburton vs. Wab. R. R. Co., 58 Mo. App., 27. 
Louisville C. tf* L. R. Co. vs. Cuvens, 9 Bush., 559. 
Gilmore vs. Eastern R. R. Corp ., 10 Allen, 233. 
Caldwell vs. Brown, 53 Pa., 453. 

Seely vs. Sou, Vac. Co., 6 Ut., 319, 23 Pac., 751. 
The employee is not compelled or required to examine 

into the master’s method of transacting or conducting his 
business; the employee may assume, in the absence of no¬ 
tice to the contrary, that the master has used due diligence 
and reasonable care in furnishing the servant with a rea¬ 
sonably safe place in which to work. 

Kreigh vs. Westinghouse C. K. & Co., supra. 
Choctaw Okla. <$c G. R. Co. vs. McDade, supra. 

It is respectfully submitted that the room, in which 

plaintiff was injured, with the trim placed and stored 
therein, was the place which the master’s duty required 
him to furnish to the plaintiff, and that, under the law, he 
was required to make such place reasonably safe for his 
servant to work therein before the servant was sent there 
to work; and it was the duty of the master also not only 
to provide but to maintain said place in a reasonably safe 
condition for the servant to work therein; that the servant 
had a right to assume, when he was sent into the place to 
work, that the master had discharged his duty in the prem- 




ises; and that the defendant, when he stored the corridor 
door trim in the room in which the plaintiff was injured, 
and there left it standing in such an insecure and unstable 
position that it was liable to fall and injure anyone at work 
in said room, added an element of danger which was not 
necessary or incident to the progress of the work that 
plaintiff was then engaged in performing, and one that 
defendant could have provided against by the exercise of 
ordinary care; it was an element of danger that plaintiff 
had in no wise contributed to, and of which he had no 
knowledge or warning, and which he did not assume under 
the terms of his employment. 

ASSIGNMENT OF ERRORS 1, 9, AND 16. 

It is insisted that the court erred in not submitting to 
the jury the questions of fact, as well as the mixed ques¬ 
tions of fact and law, embraced in the assignments of er¬ 
rors 1, 9, and 16. 

• ♦•■Thowwidenee as to whose duty it was to prepare the 
room in w hi d H ’ Mi ? piairrtiff'was Vo' %6rk,' and as 

to the manner in which that room was prepared by the 
defendant, as a place for the plaintiff to work in, and as 
to the careless and dangerous position in which the cor¬ 
ridor door trim was placed and left standing in that 
room, and as to the fact that defendant gave no notice or 
warning whatever to the plaintiff of the unstable, insecure, 
and dangerous position in which it had left the said cor¬ 
ridor door trim standing in said room, is clear, direct and 
positive. 

Even if the evidence introduced at the trial only 
tended to support the disputed fact, then such fact should 
have bee" submitted to the jury with proper instructions. 

Richardson vs. Boston, 19 How., 266. 

And even if there had been any uncertainty whatever as 
to the ex’s nee of negligence on the part of the defendant, 
then the case should have been submitted to the jury. The 
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Supreme Court of the United States in the case of Rich¬ 
mond & Danville R. R. Co. v Powers, 148 U. S., 43, stated 
the rule to be that 

‘‘It is well settled that where there is uncertainty 
as to the existence of either negligence or contribu¬ 
tory negligence, the question is not one of law, but 
of fact, and to be settled by a jury, and this, 
whether the uncertainty arises from a conflict in the 
testimony or because the facts being undisputed, 
fair-minded men will honestly draw different con¬ 
clusions from them.” 

The same rule is recognized in the cases of 

McDermott v Sevier, 202 U. S., 600, 604. 

Davidson Steamship Co. vs. U. S., 205 U. S., 187. 

El Paso d: S. 1V\ R. R. Co. vs. Vizard, 211 U. S., 
608. 

Townsley vs. Sumrall, 2 Pet., 170. 

But we submit that the evidence, produced at the trial 
on behalf of the plaintiff, was such as to establish the fact 
that the defendant was guilty of negligence, and, therefore, 
the case should have been submitted to the juryf 

Patten vs. Tex. Pac. R. R. Co., 179 U. S., 658. 

Wab. Screen Door Co. vs. Block , 126 Fed., 725. 
THE DOCTRINE OF RES IPSA LOQUITAR MAY 

WELL BE APPLIED IN THIS CASE. 

The circumstances under which the plaintiff was injured 
were such that they create a strong presumption of negli¬ 
gence on the part of the defendant. While negiigenc is 
not to be presumed from the fact of damage, yet the cir¬ 
cumstances under which an injury sometimes occurs may 
be such as to create the presumption of negligence. 

2 Thompson on Negligence, 1227, 1235, Sec. 3. 

Shear. & Red. on Neg., Sec. 59. 

Rose vs. Stephens & Con. Trans. Co., 20 Blatchf., 
(U. S.) 411, 11 Fed., 438. 

The defendant stored on the west side of the room a cor¬ 
ridor door trim, 8 or 9 feet in height and 41/2 feet wide, 
and left it standing in an upright position, without lean- 
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ing against or being supported by anything whatever; that 
while plaintiff was in said room, in the performance of the 
work that defendant had ordered him to do, without touch¬ 
ing, disturbing, or in any manner interfering with said cor¬ 
ridor door trim, and, so far as is known, without any other 
agency or force whatever disturbing it, it fell over, of its 
own weight, and injured the plaintiff. 

Under such circumstances, the presumption of negli¬ 
gence on the part of defendant cannot be escaped; but, 
eliminating all consideration of the doctrine of res ipsa 
loquitar , we insist that the evidence not only tends to 
prove, but establishes negligence on the part of the de¬ 
fendant in that it shows beyond question that while the 
defendant was preparing the place, through his specially 
delegated agent, in which plaintiff was to work, it so care¬ 
lessly and negligently stored said corridor door trim and 
left it standing in such an unstable and insecure position 
in said room as to render it liable to fall over at any time, 
and thereby created a dangerous condition in the room 
which not only rendered the room unsafe for plaintiff to 
work in, but one that could have been easily provided 
against by the defendant, had it exercised ordinary care. 

In view of all the facts, circumstances, evidence and the 
law in this case, we submit that the learned justice, before 
whom this case was tried in the court below, erred in 
granting the defendant’s motion and in instructing the 
jury to return a verdict for the defendant. 

Respectfully submitted, 

CREED M. FULTON, 
Attorney for Appellant . 
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(Court of Appralfi.Statrirt of (Columbia 

January Term, 1915. 


No. 2773. 


Charles A. Spates, Appellant, 


vs. 

Wells Brothers, a Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 

Statement of Pleadings. 

The declaration filed below November 26, 1912, alleges 
that the defendant Wells Brothers, Inc., through its agents, 
and employes, under the direction of its foreman, negli¬ 
gently placed certain trim to be put up in the door and win¬ 
dow spaces, in a room where plaintiff was working as a 
carpenter in the employ of the defendant, so that the trim 
was liable to fall and so that the place where defendant was 
working became and was made dangerous and unsafe, and 
by reason of the negligence and carelessness of the defend- 
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ant and its servants and agents, and in disregard of the 
duties owing to the plaintiff, a piece of the trim fell upon 
the plaintiff and injured him. 

The specific acts of negligence alleged were that the de¬ 
fendant violated its duty to use due and ordinary care in de¬ 
livering or having delivered in a safe and proper manner 
material to be used on the premises and to have the same 
placed about the building so as not to render it unsafe or 
dangerous for those employed there; and that the defend¬ 
ant violated its duty to exercise due and ordinary care in 
employing and having competent men and a sufficient num¬ 
ber of men employed to handle and place in a safe manner 
material in rooms wherein the same was to be used, and to 
notify plaintiff of dangerous conditions created by the de¬ 
fendant through its foreman and superintendent. 

There is also an allegation that it was not a part of the 
plaintiff’s duty to carry and place or have carried and placed 
in the rooms the material required to be fitted and placed 
in door and window spaces; that this was done by the de¬ 
fendant or its agents and servants (R., pp. 1 to 4). 

On February 24, 1914, this declaration was amended, it 
being alleged in addition that the trim or material was 
placed, “or stored,” in the room where the plaintiff was in¬ 
jured, and in other rooms in the building. The amended 
declaration also specifies that it was a trim for one of the 
door spaces in the room in which plaintiff was employed 
that struck him (R., pp. 4 to 7). 

To these declarations the general issue plea of “not 
guilty” was interposed and issue joined thereon. 

At the conclusion of the plaintiff’s testimony the trial 
court was of the opinion that the evidence did not make out 
a prima facie case of negligence to submit to the jury, and 
accordingly directed a verdict for the defendant, from which 
action this appeal is taken. 
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Statement of the Evidence. 

We first consider the evidence with respect to the sup¬ 
posed negligence in placing the trim that fell on the plain¬ 
tiff. As to this feature of the case plaintiff testified that at 
the time of the injury he was a carpenter in the employ of 
the defendant Wells Brothers, Inc., and had been working 
on the Riggs Building, where the injury complained of was 
received, for about a month; that prior to that he had 
worked for Wells Brothers on the Wilkins Building on H 
Street, Northwest. On the day before May 10, 1912, the 
date of his injury, he was ordered by one Smith, defendant’s 
general foreman or superintendent, to go up on the 15th 
Street side of the biulding and erect trim in the communi¬ 
cating doors and the closet doors in the rooms on the 6th 
floor (R., p. 16). He was in one of these rooms on the 
morning of May 10, 1912, standing at his trestle near the 
center of the room working on a piece of door trim which 
was to be put up in the north communicating door (R., p. 

19) ; he had temporarily stood this trim on which he was 
working, by the north door, where it was to go, and scribed 
it to the floor and laid it back on the trestle, and when he 
put it up there temporarily he nailed it; he was facing east 
with his back to the west and then something struck him 
which came from the west side of the building—a piece of 
trim hit him (R., p. 19); the trim that fell on him was stand¬ 
ing up against the wall, and may have been in front of the 
window, and he was standing sufficiently far away to get it 
against the neck; when he went into this room he took no 
particular account of the trim standing around or anything 
of that kind, but he knew the trim was there standing 
against the wall and saw other trim standing there (R., p. 

20) ; there were three pieces of trim in this room, one at 
the closet door, one at the west wall, and one at the south 
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door, and there was a big iron front of a safe that was 
setting up beside the wall, and there may have been some 
other cutting or flooring lying around; that was all there was 
in the room at the time; the room was not a store room, but 
was a regular oflice room being fixed up for that purpose; 
that there were no store rooms on the job that he knew of 
(R., p. 20). 

On direct examination he testified (R., p. 13) that he 
was standing near the center of the room which from east 
to west was about 20 feet in size and from north to south 
about 15 or 16 feet in size; that the trim he was working on 
at the time he was injured had been standing opposite the 
communicating door, and he took it away from the wall and 
laid it on his trestle, and in doing it he did not come in con¬ 
tact with or touch or strike any other trim material that 
was in the room; that he was standing about 7 or 8 feet 
from the piece of trim that fell upon him and struck him 
on the back of the neck; that it fell without any warning 
at all and caught him right across the back of the neck; that 
he did not remember more at the time of its hitting him 
because it knocked him sort of senseless and when he came 
to his senses Mr. Snell was alongside of him; that the piece 
of trim that struck him was about 8 feet long and 4 feet 
wide, and weighed, he figured, about 30 pounds. 

Andrew Snell, employed on the job as a carpenter at the 
time of the occurrence, putting trim in windows, testified 
that he was working in a room next to Spates on the south 
and that he could see Spates working through the communi¬ 
cating door—saw him a couple of minutes before the acci¬ 
dent when he, Spates, was standing and facing the east 
about 7 feet from the west wall and about the center of the 
room; that he removed the trim from Spates’ neck (R., p. 
23); that when he took the trim off his neck Spates seemed 
dazed; that he saw Spates a few seconds before the acci- 
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dent (R., p. 22) through the communicating door; 
that he saw what appeared to him as a flash and turned 
around and saw Mr. Spates down by the trestle where the 
trim had struck him and knocked him across the trestle and 
he was trying to get up and the witness caught hold of him 
and tried to pick him up; that the head of the trim was 
lying across the back of Mr. Spates; that he turned the 
trim over to one side and got Mr. Spates up and then set 
the trim against the wall. 

On cross-examination he testified (R., p. 24) that Spates 
got to work that morning a few minutes after he did and 
started to work in this middle room; that he does not re¬ 
member exactly how long he had been working in his room 
when the trim was brought up; that the trimmings were 
brought up by a colored man named George who had been 
in the building about a month distributing trims; that 
George would bring the trim around to the different rooms 
as the carpenters would need it and he was the man who 
brought the trim to Mr. Spates’ room that day, and witness 
saw him bring the trim up and Mr. Spates was in the room 
when he brought it; that the colored boy would bring up 
door trims one at a time and stand it around at various 
places; that they have no particular place to put it but usu¬ 
ally try to put them as near the opening where they go as 
they possibly can without interfering with the men’s work; 
that if it is necessary to put a piece of trim on the side wall 
to keep from interfering with a man’s work they do it lots 
of times (Rec., p. 24). Witness further stated (R., p. 25) 
that he judges the blow received by Mr. Spates was across 
the neck, as that is where he seemed to be suffering with 
pain and the trim was lying across his head when the witness 
picked him up, across the back of his head; and nobody else 
was around when the witness picked the trim up. 

The only other evidence in regard to the placing of the 
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trim which fell was that of the witness John H. Matthews, 
who testified that he was a carpenter and acquainted with 
the plaintiff, and was employed on the Riggs Building in 
May, 1912, when Spates was hurt. He had put aside his 
tools and was in charge of laborers who placed trim for 
the use of the carpenters (R., p. 26) ; he does not know 
whether he was present when the trim was placed in the 
room where Mr. Spates was injured, but that he sorted the 
trim out and then would go into the rooms and see if it was 
all there. Witness went into the particular room in which 
Mr. Spates was injured after the trim had been placed there; 
at the time he went there to make an examination Spates 
was not working there; he is not sure where the trim was 
placed in the room—that is against which wall it was 
placed; does not remember who carried the trim into this 
room, as he had a number of men under him. 

On cross-examination (Rec., p. 27) this witness testified 
that his custom was to get the trim up on the elevators to 
the floor above whenever the opportunity presented itself 
and from there it was distributed; that the distributing was 
begun about three weeks before the accident, and after the 
witness started he was kept at it all day long, and would 
try to keep the supply ahead of the carpenters so that they 
would have enough work to do all the time; it was his habit 
to go to the rooms where the carpenters had to go to work, 
every morning as soon as he got there to see if everything 
was there for them before they went to work; the trim to 
be used by him was all in Mr. Spates’ room that morning, 
and that there was nothing to call his particular attention to 
this room from any other room; when he went to a room 
one of the things he went to see was that everything was 
in there. 

This witness being later recalled testified (R., p. 30) that 
he did not know whether the trim for the corridor door was 
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placed against the south wall or west wall; that Snell and 
Spates were the only carpenters in the room where the acci¬ 
dent occurred and the adjoining room. 

On cross-examination he stated (R., p. 31) that the acci¬ 
dent happened somewhere about 9 or 10 o’clock; he was 
in these rooms two or three times during the morning to see 
if anything was needed; that “the trim zvas placed against 
the zvall over the window, zvith the incline against the zrnll; 
it was not set up right against the wall, but placed about a 
foot from the wall, to avoid scarring the wall” (R., p. 31). 
We quote this evidence from the record as it is attempted to 
be stated in appellant’s brief in italics (Appellant’s Br., p. 
17), with a material omission that entirely changes the tes¬ 
timony of the witness. 

Plaintiff testified (R., p. 16) that you could stand the trim 
up plumb and keep its equilibrium without having any nails 
in it; that the base blocks at the bottom are a little bit wider 
than the trim, but it is customary in scribing it or marking 
it to nail it up temporarily. 

The next feature of the evidence to be considered is the 
relation of the plaintiff to the employees who distributed 
the trim. Here again we review the evidence in the record 
without comment. All the witnesses testified that one Wil¬ 
liam Smith was the general superintendent or foreman. 
The plaintiff testified (R., p. 12) that Smith employed him 
and had authority to dismiss him, and that Smith had what 
plaintiff called “chalk line foremen” under him whose duty 
it was to see that the carpenters were supplied with ma¬ 
terial: if the carpenters wanted anything (R., p. 17) they 
had to ask the superintendent or assistant foremen for it and 
that was the only way they got it; there was a man there, 
one of the “chalk line foremen,” by the name of Osterman 
and another by the name of Matthews, and they were all 
the assistant foremen he knew; they were the chalk line 
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foremen” who got their orders from Mr. Smith; if the wit¬ 
ness wanted anything when Mr. Smith came around he told 
him and Smith told the “chalk line foremen”; he found the 
material to use in the rooms where he went to work and 
can not say who put it there; he has seen Matthews with 
material in his hands and has seen colored men under 
Matthews carry material; the carpenters if they wanted 
anything asked Osterman or Matthews or Smith who would 
have the colored men bring nails if the carpenter was out of 
nails; Smith was the general foreman or superintendent, 
which was one and the same thing; Smith had charge of car¬ 
penters and laborers, and by laborers he means the colored 
men who worked around on the job; these colored men did 
what they were told, unloaded the trim from the wagon 
and brought it into the building, and if a carpenter ran out 
of nails he would ask Smith or Matthews or Osterman, who 
would have the colored men bring nails (R., p. 18). 

Andrew B. Snell, testifying on the question under con¬ 
sideration, stated on direct examination (R., p. 22) that he 
had been on the building three months as a carpenter and 
was employed for the firm by William Smith, whose duties 
were those of general foreman on the job; Smith had under 
him carpenters and laborers for the building and full power 
to discharge men. On cross-examination (R., pp. 23, 24) 
he testified that he and Spates were carpenters of the same 
grade and both were engaged in trimming and setting up 
jambs; the colored man named George had been in the 
building about a month distributing trim; George would 
bring the trim around to the different rooms as the car¬ 
penters would need it, and witness saw him bring the trim 
up, and Spates was in the room at the time when he was 
bringing in door trim one at a time and standing them 
around in various places. He further states that Osterman 
was assistant foreman to Smith and over the plaintiff; Smith 
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had an assistant under him as manager to distribute trim 
and his name was Matthews, and the laborers came next to 
Matthews; the carpenters were under Osterman and Smith, 
and the laborers under Smith and Matthews; by laborers he 
means colored men who assisted the carpenters carrying 
material around to places they wanted it, and the colored 
man he spoke of who brought the trim up was one of these 
helpers. This witness also testified (R., p. 25) that he was 
under Osterman and took orders from him and also from 
Smith; Smith was in charge of carpenters and laborers, and 
by laborers he means carpenters’ helpers in bringing ma¬ 
terials around; they had foreman, assistant foremen, car¬ 
penters and carpenters’ helpers, and that was the complete 
list. 

John H. Matthews testified (R., pp. 25, 26) that he was 
a carpenter and was acquainted with plaintiff and was work¬ 
ing for Wells Brothers at the time of Spates’ accident and 
on that day was in charge of the laborers who were placing 
the trim; he had been told to put aside his tools and take 
that in charge, and had been told by Smith, who was the 
general foreman, to do that. 

On cross-examination (R., p. 27) he states that he and 
Spates and Snell were carpenters of the same class; he first 
knew of the accident by Mr. Spates coming and telling him 
about it; he always kept enough trim ready for the men to 
work on and while the men were finishing up one section he 
would get another section ready (R., p. 28); if the men 
wanted nails or anything like that he would look after it and 
send the laborers; these laborers were employed to wait on 
any one that he told them to and he was especially assigned 
to carpenter work, or trim. 

There is some evidence in the record in regard to the na¬ 
ture and extent of the injuries to the plaintiff. 
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Principles of Law Applicable to the Case 

First. The happening of the accident raises no presump¬ 
tion of negligence on the part of the defendant, negligence 
being an affirmative fact to be established by the plaintiff 
by evidence. It is not for the jury to guess or speculate as 
to whether there was negligence on the part of the defend¬ 
ant which caused the injury to the plaintiff, and a case of 
this sort can not properly go to the jury in the absence of a 
satisfactory foundation in the testimony for the conclusion 
that plaintiff’s injury was due to negligence on the part of 
the defendant. 

Second. If the injury to the plaintiff was due to careless¬ 
ness or negligence, it was the carelessness or negligence of 
a fellow servant of the plaintiff, and under the fellow ser¬ 
vant rule there can be no recovery in this case. 

Third. The absolute obligation of an employer to see that 
due care is used to provide safe appliances for his work¬ 
men and a reasonably safe place within which to work, a 
duty that can not be delegated, is not extended to the tran¬ 
sitory perils and dangers resulting from the progress of the 
work of an uncompleted building. 

There are sixteen assignments of error, but they all stand 
or fall according as the above stated principles of law are 
correct or incorrect. 

The Duty of the Court to Direct a Verdict. 

As seen from the preceding statement of the evidence, 
there is absolutely no evidence as to how the trim which 
struck the plaintiff happened to fall. His only testimony is 
that he was working at his trestle in the center of the room 
when a piece of door trim struck him on the back of the 
neck (R., p. 19) ; that the trim that struck him was stand¬ 
ing up against the wall and might have been in front of the 
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window (R., p. 30) ; that when he went into the room he 
took no particular account of the trim standing around there 
or anything of that kind; that he knew the trim was in there 
and saw a trim standing over to the wall and saw others 
standing there (R., p. 20). Witness Snell, who was work¬ 
ing in the adjoining room and who testified he took the 
trim off the plaintiff after he had fallen, does not attempt 
to testify in regard to the position of the trim or how it 
fell or why. The only other testimony on this point is that 
of the witness Matthews, who had charge of the distribu¬ 
tion of the trim. He says he had no reason to remember 
this room in particular and does not remember what wall 
the corridor door trim was placed against (R., p. 30). 
Then he testified (R., p. 31) that the trim was placed against 
the wall over the window with the incline against the wall; 
that it was not set up right against the wall, but placed 
about a foot from the wall to avoid scarring the wall. 

Appellant says at page 20 of his brief, that the trim was 
left by the west wall of the room, on its own narrow base, 
without being supported, braced or secured in any manner, 
and by reason thereof, it was liable to fall over at any time 
and injure those in and about the room, but there is not a 
scintilla of evidence in the record to support this statement. 
Again appellant in his brief at page 17 emphasizes a state¬ 
ment that the trim was placed about a foot from the wall 
to avoid scratching or marring the wall and refers to the 
record at page 31. This statement is apparently the foun¬ 
dation for the previous statement in appellant’s brief. As 
pointed out in the statement of evidence herein, the testi¬ 
mony of this witness was that the trim “was placed against 
the wall over the window with the incline against the wall, 
and placed about a foot from the wall to avoid scarring the 
wall” (R., p. 31). This testimony of the witness indicates 
two things: (1) That the trim was inclined against the wall 
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and was not standing, as claimed by the appellant, “on its 
narrow base,” the adjective “ narrow” being another fact 
introduced in this case for the first time by appellant’s brief; 
and (2), that it was a usual and customary thing, in the 
course of the erection of buildings, and in the distribution 
of trim, to so place the trim. 

We have the inconsistent position taken by the appellant 
that assuming the trim was standing on its own base, to so 
place the trim was in violation of a duty to use reasonable 
care, although he positively told the court and jury that you 
could stand the trim up plumb and it would keep its equi¬ 
librium without having any nails in it. In speaking of the 
manner in which trim is fitted and placed in a door opening, 
the plaintiff testified: 

“You can not put the trim up temporarily so as to 
stand in the position you want it without putting some 
nails in it; sometimes the trim may be a little out of 
square and it is necessary to bring it into where it goes 
and put two nails at the bottom and two nails at the 
top to get it accurate; it unit stand up there plumb and 
keep its equilibrium uithout hazing those nails in there ; 
the base blocks of the bottom are a little bit wider than 
the trim, they are heavier, and they have a solid foun¬ 
dation as it is wider and it stands almost directly plumb, 
that is, it would stand directly plumb if you balanced 
it there or put a brace on it or something; you could 
stand it up directly plumb” (R., pp. 15, 16). 

In Patton vs. Railroad Company, 179 U. S., 659, plain¬ 
tiff was a fireman on a passenger train of the defendant. 
Some hours after a trip had been made and while the engine 
of which plaintiff was fireman was being moved in the rail¬ 
road yards at El Paso, plaintiff attempted to step off the 
engine and in doing so the step turned and he fell under 
the engine and lost his right foot. Plaintiff alleged that the 













13 

step turned because the nut which held it was not securely 
fastened; that the omission to have it fastened was negli¬ 
gence on the part of the company for which it was liable. 
It appears that any one of a number of causes, for some of 
which the defendant was responsible and for some of which 
it was not, might have loosened the nut and caused the step 
to fall. In sustaining a directed verdict the Supreme Court 
said: 

“That there are times when it is proper for a court 
to direct a verdict is clear. It is well settled that the 
court may withdraw a case from them altogether, and 
direct a verdict for the plaintiff or the defendant, as the 
one or the other may be proper, where the evidence is 
undisputed, or is of such conclusive character that the 
court, in the exercise of a sound judicial discretion, 
would be compelled to set aside a verdict returned in 
opposition to it.” (Numerous cases cited.) * * * 
“Hence it is that seldom an appellate court reverses 
the action of a trial court in declining to give a peremp¬ 
tory instruction for a verdict one way or the other. 
At the same time, the judge is primarily responsible 
for the just outcome of the trial. He is not a mere 
moderator of a town meeting, submitting questions 
to the jury for determination, nor simply ruling on 
the admissibility of testimony, but one who in our 
jurisprudence stands charged with full responsibility. 
He has the same opportunity that the jurors have for 
seeing the witnesses, for noting all those matters in a 
trial not capable of record, and when in his deliberate 
opinion there is no excuse for a verdict save in favor 
of one party, and he so rules by instructions to that . 
effect, an appellate court will pay large respect to his 
judgment.” 

On page 663, the court, referring to injuries to an em¬ 
ploye, says: , , 






“* * * The fact of accident carries with it no 

presumption of negligence on the part of the employer; 
and it is an affirmative fact for the injured employee to 
establish that the employer has been guilty of negli¬ 
gence. Texas & Pacific Railroad Co. vs. Barrett, 166 
U. S., 617. 2nd. That in the latter case it is not suf¬ 
ficient for the employee to show that the employer may 
have been guilty of negligence; the evidence must point 
to the fact that he was. And where the testimony 
leaves the matter uncertain and shows that any one of 
half a dozen things may have brought about the injury, 
for some of which the employer is responsible and for 
some of which he is not, it is not for the jury to guess 
between these half dozen causes and find that the negli¬ 
gence of the employer was the real cause when there is 
no satisfactory foundation in the testimony for that 
conclusion. If the employee is unable to adduce suf¬ 
ficient evidence to show negligence on the part of the 
employer, it is only one of the many cases in which the 
plaintiff fails in his testimony; and no mere sympathy 
for the unfortunate victim of an accident justifies any 
departure from settled rules of proof resting upon all 
plaintiff s.” 

This case is expressive of well settled law and there can 
be no question of the applicability of the law there laid down 
as to the case at bar. Authority on the proposition might 
be multiplied without end. 

In Gernan vs. Oceanic, 21 N. Y. Supp., 371, a very heavy 
skid was lying against a shed, and the plaintiff’s intestate 
struck his foot against the toe piece of the skid, which fell 
on him and killed him. The court said: 

“* * * for the reason that the case is entirely 

barren of any proof of negligence upon the part of the 
defendant. It is claimed by the counsel for the re¬ 
spondent that this skid was standing almost perpen¬ 
dicularly, and not upon an incline. We have searched 
the record in vain to find any evidence of this character. 



“* * * It was sought upon the part of the appel¬ 
lant to prove the position of the skid the day before the 
accident. This evidence was excluded. This, we think, 
was error.” 

The case was sent back and subsequently complaint dis¬ 
missed, there being no evidence in addition to that at the 
first trial. 23 N. Y. Supp., 1143, affirmed in 141 N. Y., 558. 

In Butler vs. Frazee, 25 App. D. C., 392, action was 
brought for damages for injuries received by reason of the 
alleged negligence of the defendant. Plaintiff had her finger 
crushed in a mangle in defendant's laundry. This court, in 
sustaining a directed verdict, said (p. 401) : 

“Therefore, when an injury is received by an em¬ 
ployee, while working with the machinery or appli¬ 
ances provided for his operation or use, the fact of 
accident carries with it no presumption of neglect of 
duty on the part of the employer, as in the case of a 
passenger; for example, where there is a contract for 
safe carriage, and the burden rests upon the employee 
to show such negligence as an affirmative fact.” 

The court then quotes the language of the Supreme Court 
of the United States in the Patton case, above cited. 

On page 402 of the Butler case this court says: 

“The testimony of the plaintiff herself, and there 
was no other as to the immediate cause of the accident, 
lacks directness and certainty; and one can hardly es¬ 
cape the conclusion that she was not paying sufficient 
attention at the time to be able to say whether, as a mat¬ 
ter of fact, it was due to the unsafe adjustment of the 
finger guard, or to her own careless handling of the 
cloth which she was engaged in pushing into contact 
with the revolving cylinder.” 
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It may be pertinent to remark at this point that in the 
Butler case there was evidence of negligence on the part of 
the defendant, but the evidence failed to show that such 
negligence was the proximate cause of the injury. In the 
case at bar there is no evidence of negligence on the part of 
the defendant, but on the contrary, such evidence as there 
is. shows that the trim was standing with the top inclined 
to and lying against the wall, and there is not a line of evi¬ 
dence as to what caused it to fall. So that whereas the 
proof in the Butler case lacked only one element, namely, 
the evidence of proximate cause, the case at bar shows evi¬ 
dence neither of negligence nor as to proximate cause. 

And supposing for a moment that there was evidence that 
the trim was improperly placed, yet there can be no question 
that it was in plain view of the plaintiff, and on this aspect 
of the case this court in the Butler case said (p. 403) : 

“The doctrine of law is established beyond question 
that where an employee undertakes and continues the 
use of defective and unsafe appliances, either with 
actual notice of such defect, or where the same is open 
to ordinary observation in the usual course of its use, he 
must be deemed to have accepted the risk of all danger 
reasonably to be apprehended from such use, and can 
not recover of his employer.” (Cases cited.) 

The plaintiff testified that he saw the trim standing about, 
and whether the trim was inclined against the wall, or stand¬ 
ing on its own base, any danger that could be apprehended 
therefrom necessarily must have been open and apparent at 
a glance. In the nature of things such alleged danger as 
plaintiff now claims could not be concealed. 

Appellant, in his brief, contends for the application of 
the principle of res ipsa loquitur to the case at bar, but not 
seriously. We have cited above the case of Gernan vs. 
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Oceanic, 21 N. Y. Supp., 371, which involved the fall of a 
skid standing by a shed. In this case the court refused to 
apply the doctrine, and on principles entirely in harmony 
with the decisions of this court on the point. The rule here 
is that the rule applies where the control of the thing which 
produced the injury was exclusively vested in the defend¬ 
ant, and it was within his power to produce evidence of the 
actual cause that produced the accident, which evidence the 
plaintiff is unable to present. See Kohner vs. Capital Trac¬ 
tion Co., 22 App. D. C., 181. In the case at bar there cer¬ 
tainly is no one in a better position to testify as to how the 
trim fell than plaintiff, as he was the only person in the 
room at the time. As above stated, the testimony of the 
man who set the trim is that he leaned it against the wall, 
and there is no evidence that its position was changed 
thereafter. We submit that on principle and authority as 
well of cases cited by plaintiff as our own, that plaintiff in 
this case was bound to offer some evidence of negligence 
on the part of the defendant. 

Who Are Fellow Servants. 

It is here contended that if conceding for a moment that 
there was evidence of negligence to go to a jury, yet there 
is no question that if there was any negligence it was that 
of a fellow servant or servants of the plaintiff. The plain¬ 
tiff testified on direct examination (R., pp. 12 and 13) that 
Smith was the superintendent or general foreman and had 
foremen under him, “chalk line foremen,” as the plaintiff 
called them, whose duty it was to see that the carpenters 
were supplied with material. He testified on cross-examina¬ 
tion (R., p. 17) that Osterman and Matthews were the as¬ 
sistants or chalk line foremen, and if plaintiff wanted 
anything he told Smith and Smith told the chalk line fore¬ 
men; that Matthews and the colored man under him car- 
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ried material; that if a carpenter wanted nails he would tell 
Osterman or Matthews, who would direct the colored men 
to get them and they would respond and bring them. He 
stated that Smith, the general superintendent, had charge 
of carpenters and laborers, and by laborers he means the 
colored men who worked around the job; that these colored 
men did what they were told, and if they were told to go 
down-stairs and unload the wagon and load the trim which 
was in the casing and put it on the elevator and bring it up, 
they did that. If the plaintiff wanted nails he would ask 
Smith or Matthews or Osterman and the colored men would 
bring them (R., p. 18). 

Without going further into the details of the testimony 
of the witness Snell and of Matthews, it is clear that Smith 
the foreman and Matthews and Osterman, the chalk line 
foremen, and plaintiff and the colored helpers were 
all employed and paid by the same master and 
were working in the course of their employment at the same 
place and time and with a common object in view, namely, 
the erection of the building, and on this state of facts the 
law is clear that they were fellow servants. 

On this proposition this court in the case of Collins vs. 
Dan forth, 36 App. D. C., 592, which will be referred to in 
greater detail later, said: 

“From a review of the cases, the general rule seems 
to be that all employees of a corporation, except heads 
of separate departments, are fellow servants.” (P. 
599.) 

Likewise in the case of Armour vs. Hahn, 111 U. S., 313, 
to which also we shall more specifically advert later, the 
Supreme Court said (p. 318) : 

“* * * carpenters or bricklayers, all of whom were 
employed and paid by the same master and were work- 
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ing in the course of their employment at the same place 
and time, with an immediate common object, the erec¬ 
tion of the building, and, therefore, within the strictest 
limits of the rule of law upon the subject, fellow ser¬ 
vants, * * 


It needs no argument, we think, to show that the general 
foremen, carpenters, chalk line foremen, and laborers in the 
case at bar are within the language of the Supreme Court 
in the case above quoted. 

In the case of Martin vs. Santa Fe Railroad Company, 
166 U. S., 399, suit was brought by a laborer for injuries 
received while riding on a hand car in charge of a foreman. 
In tins case the court said: 


“there is no intimation in the evidence, nor is any 
claim made, that the hand-car upon which the plaintiif 
w as riding was not properly equipped and in good re¬ 
pair, and in every way ht for the purpose for which it 
was used. * * * If the car was rendered unsafe, 

it was not by reason of any lack of diligence on the part 
of the defendant in providing a proper car, but the 
danger arose simply because a fellow servant of the 
plaintiff failed in the discharge of his own duty in 
watching for the approach of a train from the south.” 


In the case at bar there is no claim that the trim was not 
fit for the purpose for which it was intended, and if it was 
rendered unlit it was not by reason of any lack of dili¬ 
gence on the part of the plaintiff in providing proper ma¬ 
terial, but the danger arose because of the negligence of a 
fellow servant of the plaintiff in placing the trim. There 
is a long line of authority on this proposition in the Su¬ 
preme Court, but we think the cases already cited will suffice. 
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Safe Place to Work Doctrine. 

It is contended by the appellant that there is an absolute 
obligation on the master, which can not be delegated, to fur¬ 
nish the servants with proper appliances and a safe place 
to work, and we freely admit that this is a correct statement 
of the law so far as it goes. But it has been repeatedly held 
bv the Supreme Court of the United States and by this 
court, as well as in numerous Federal and State authorities, 
that a master is not liable to a servant for injuries result¬ 
ing from merely transitory perils and dangers resulting from 
the progress of the work. It is well settled that the duty of 
the master where he places a servant in a completed struc¬ 
ture does not apply to the case of an uncompleted building, 
a part of the servant’s work being to complete the building. 

Armous vs. Hahn, 111 U. S., 313. Action was brought 
by Hahn against Armour and others to recover damages for 
injuries suffered by the plaintiff while employed as a car¬ 
penter in the erection of a building for the defendants. It 
apj>eared that the plaintiff and another of the carpenters 
were directed by their foremen to take a joist and put it out 
in its proper place on the projecting timbers. They took it 
and laid it upon those timbers. The plaintiff in pushing the 
joist out stepped on the projecting timber, which was not 
nailed and which tipped over and threw him to the platform 
below. The court in its opinion said: 

“There was no evidence tending to prove any negli¬ 
gence on the part of the firm of which the defendant 
was a member, or of their superintendent, or of the 
foreman of the gang of carpenters. The obligation of 
a master to provide reasonably safe places and struc¬ 
tures for his servants to work upon does not impose 
upon him the duty, as towards them, of keeping a build¬ 
ing, which they are employed in erecting, in a safe con¬ 
dition at every moment of their work, so far as its 
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safety depends upon the due performance of that work 
bv them and their fellows. * * * It is not pretended 
that the stick of timber was in itself unsound or unsuit¬ 
able for its purpose. If it was at the time insecure, it 
was either by reason of the risks ordinarily incident to 
the state of things in the unfinished condition of the 
building; or else by reason of some negligence of one 
of the carpenters or bricklayers, all of whom were em¬ 
ployed and paid by the same master and were working 
in the course of their employment at the same place and 
time, with an immediate common object, the erection of 
the building and, therefore, within the strictest limits 
of the rule of law upon the subject, fellow servants, one 
of whom can not maintain an action for injuries caused 
by the negligence of another against their common 
master. (Cases cited.)” 

Collins vs. Danforth Co., 36 App. D. C., 592, was an 
action to recover damages from the defendant for personal 
injuries sustained while in its employ. The plaintiff sus¬ 
tained injuries by reason of falling from a scaffold which 
had been erected by one of plaintiff’s fellow servants. The 
fall was caused by the breaking of a plank in the scaffold. 
In the opinion this court said: 

“The evidence presents no issue for the jury on the 
material facts upon which this case must turn. The 
witnesses for both plaintiff and defendant agree that 
it was the duty of the steam fitters to erect their own 
scaffolding; that sufficient lumber of good quality for 
this purpose had been furnished by defendant; that the 
scaffold had been erected by one of the steam fitters 
as a part of his duties, and according to the custom 
of the trade; that at the time plaintiff and his asso¬ 
ciates appropriated and used the scaffold, sufficient 
planks were lying within sight and easy of access to 
have made the structure safe, if, on the evidence, it 
can be held to have been unsafe; that plaintiff had ob- 
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served the scaffold being used by his fellow workmen 
for some time prior to the accident, and that its condi¬ 
tion was not concealed by defendant, but was open to 
observation and inspection of plaintiff.” 

The court said in conclusion: 

“The fault lay wholly with plaintiff and his fellows 
in erecting, in the performance of their duties, a per¬ 
fectly safe appliance, which, through their negligence, 
was permitted to become unsafe, and for the condition 
of which defendant was in no way responsible.” 

In Schneider vs. American Bridge Company, 31 App. 
D. C., 420, a workman sued for damages for injuries re¬ 
ceived which resulted from a fall when a board on which he 
stepped and which was lying across two beams, broke. The 
court in sustaining a directed verdict quoted with approval 
the language of the Supreme Court of the United States in 
in the case of Armour vs. Hahn, above cited. 

In the case of Thompson-Starrett Company vs. Wilson, 
39 App. D. C., 211, a ladder had been placed in a fixed po¬ 
sition by the master for use by all of his servants on the 
building. It was fastened in such a position that the use 
of it was unsafe. In its opinion the court said: 

“* * * When, in the construction of a building, 

ladders are furnished for indiscriminate and constantly 
changing use by carpenters and other employees, their 
employer is of course not expected to superintend or 
be responsible for such use. Under such conditions 
the use of a ladder is a mere detail in the work, and 
the master would no more be expected to superintend 
that use than he would be expected to superintend the 
use of a hand saw, hand plane, or any other similar 
simple implement. A condition might exist, however, 
where the employer would feel called upon to assume 
responsibility for the placing of a ladder, in which event 
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the ladder would become, in legal contemplation, a part 
of the building, and not a mere tool.” 

The lower court aptly sums up the situation in the fol¬ 
lowing language: 

“Now. the master can not be expected to be present 
at every moment of the time to see that his employees 
in using the material and their tools that such materials 
and tools are always put in a safe place so that the fel¬ 
low servants or employees may not be injured thereby. 
That would be putting upon an employer an unreason¬ 
able burden. When he has furnished suitable material 
and suitable tools and placed his employees at work 
under proper circumstances, proper conditions in the 
respects I have just named, then, in the absence of 
notice or actual knowledge of a temporary danger * * * 
he is not liable.” (R., p. 36.) 

In the case just cited the master was held liable by reason 
of the fixed position of the ladder. 

The following instructive cases apply the principle of 
Armour vs. Hahn. 

City of Minneapolis vs. Lundin, 58 Fed., 525. 

In this case the plaintiff was injured by the premature 
explosion of dynamite as a result of the failure of the fore¬ 
man to notify plaintiff of its presence in the ground. The 
court says (529): 

“It was the duty of the master to use reasonable care 
and diligence to furnish a safe place for the defendant 
in error to perform his service in, and it is claimed 
that it was a breach of this duty for the foreman to 
send him to reload these holes without notifying him 
that there was dynamite in one of them. But the duty 
of the master to furnish a safe place for the perform- 
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ance of work does not require it to keep that place safe 
under the constantly changing conditions which the 
performance of such a work as the construction of a 
sewer necessitates. The city furnished a street in 
which it was safe to construct a sewer. The compara¬ 
tive safety of the place where each man worked was 
necessarily constantly varied by the progress of the 
work, and the duty of the master did not extend to the 
keeping every place where each workman labored safe 
at every moment of its progress. It was the duty of 
each workman to use reasonable care to so render his 
service that the place in which he and his fellow ser¬ 
vants were required to labor should continue to be rea¬ 
sonably safe. It was the duty of the foreman to so 
direct the work of excavating, of laying the pipe, and 
filling the trench that it would continue to be reason¬ 
ably safe for every man in his crew to render the serv¬ 
ice assigned to him. But these were personal duties 
imposed upon the workmen and the foreman by their 
employment in the common sendee, and not by the 
delegation to them of the performance of any absolute 
duty of the master. The street originally furnished by 
the city was safe. The trench in which the rock was 
to be blasted was originally safe for the blasting of 
rock. If the safe place originally furnished by the 
city became unsafe in the progress of the work, it was 
rendered so not by any negligence of the city or its 
superintendent in furnishing it, but by the acts or negli¬ 
gence of the foremen and his workmen in discharging 
the duties imposed upon them by their common em¬ 
ployment, and for these acts and this negligence the 
city was not responsible. Each employee assumed the 
risk of this negligence of his fellow servants when he 
entered the common employment.’’ Cases cited. 

“The result is that the foreman was not the vice¬ 
principal of the city, but was the fellow servant of the 
defendant in error in the performance of the only act 
of negligence disclosed by the record, and the Circuit 
Court should h^ve instructed the jury to return a ver¬ 
dict in favor of the city/’ Cases cited. 
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Railway Co. vs. Jacobson, 65 Fed., 48. 

In this case the plaintiff was injured while engaged at 
night in repair work on defendant’s railroad track. While 
plaintiff and others were carrying a heavy rail a part of 
the river bank nearby caved in, which caused the men to 
move forward hurriedly, one of them stumbling over an 
obstruction lying in the right-of-way and in consequence of 
his fall, the rail they were carrying struck the plaintiff. 

The court, after referring to the “safe place to work” 
doctrine, says (50) : 

“While the foregoing doctrine is well founded in 
reason and authority, yet it is not a doctrine of univer¬ 
sal application, nor one which can be invoked in all 
cases where an employee is injured by reason of some 
insecurity or defect in the place where he is required 
to work. It frequently happens that men are employed 
to tear down buildings or other structures, or to repair 
them, after they have become insecure, or it may be 
that the work undertaken by the employee is of a kind 
that is calculated to render the premises or place of per¬ 
formance, for the time being, to some extent insecure. 
In cases such as these the servant undoubtedly assumes 
the increased hazard growing out of the defective or 
insecure condition of the place where he is required to 
exercise his calling, and the doctrine above stated can 
not properly be applied.” 

Porter vs. Silver Creek & Morris Coal Co., 84 Wis., 418. 

Plaintiff was a carpenter, engaged in repairing chutes in 
the defendant’s coal dock, and was injured while in the 
course of his work. In the course of its opinion the court 
said: 

“The situation was substantially the same as if they 
were in process of erection. Now, in the original erec¬ 
tion of buildings or structures the rule that the master 
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must furnish a safe place to work can have manifestly 
very limited application. In the handling of building 
materials, the adjusting of machinery, and the many 
operations that are continually going on in the process 
of building or rebuilding, dangers constantly must 
arise against which no foresight can provide a warn¬ 
ing be given. A place which is perfectly safe at one 
moment may become full of danger the next moment. 
Were the employer held to the duty of providing at 
all times a safe place for the builder to work, or of 
warning him of a possible future danger, we apprehend 
few would undertake to build or repair any structure. 
Such a rule of diligence would be too grievous to be 
borne/’ 

Pischel vs. Chic., Milwaukee & St. Paul Ry., 62 Wis., 338. 

Plaintiff was a mason employed with other masons, car¬ 
penters, etc., in the erection of a water tank and wind mill. 
He was hurt in helping to raise a portion of frame work, by 
said frame work falling, caused by the giving way of the 
anchor-post. The court says: 

“Rut where the master retains no supervision over 
the erection of the staging, gives no directions in regard 
to it, but provides suitable materials therefor, and in¬ 
trusts the duty of its erection to skillful workmen, he 
is not liable to one of the workmen for injuries re¬ 
sulting from the falling of the staging, though it was 
insufficiently built. * * * The negligence in such a 

case is that of a fellow servant, for which the master 
is not liable. ,, 

Perry vs. Rogers, 157 N. Y., 251. 

Plaintiff was injured while on face of rock removing 
loose stones, etc., in order to make ready for another blast¬ 
ing. An overhanging rock fell, injuring his leg. The court 

said: 
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“An attempt was made in the case of Armour vs. 
H^hn (111 U. S., 313)—but it was there held that 
the obligation of the master to provide a reasonably 
safe place and structure for his servants to work upon 
does not oblige him to keep the building they are en¬ 
gaged in erecting in a safe condition at every moment 
of their work so far as its safety depends upon the due 
performance of that work by them and their fellow 
servants. * * * 

“So in this case the master furnished everything 
that he was obliged to, including competent employees 
and a skillful foreman, and if there was any negligence 
on the part of any one other than the plaintiff, it was 
that of the foreman in omitting to give plaintiff notice 
to pry off the piece of rock that fell and hit him, in¬ 
stead of going to work directly under it; but in this 
omission he was not acting in the place of the master; 
it was an ordinary detail of the work in which the 
plaintiff, the foreman and others were engaged * * *. 
It formed one of the many details of the work inci¬ 
dent to the removal of this rocky cliff, which the de¬ 
fendant had a right to intrust to a skillful foreman 
and competent workmen after providing them with the 
necessary and proper machinery, appliances and tools.” 

Labatt, in his work on Master and Servant (2nd Ed., 
Vol. IV), reviews the law in the following language: 

“Sec. 1517. [587] Merely transitory perils, master 
not bound to protect sen'ant against .—A form of ex¬ 
pression which is often met with in recent cases, par¬ 
ticularly in Massachusetts, is that there can be no re¬ 
covery where ‘the danger to which the plaintiff was 
exposed was merely a transitory one, existing only on 
the single occasion when the injury was sustained, and 
due to no fault of plan or construction, or lack of re¬ 
pair, and to no permanent defect or want of safety in 
the defendant’s works, or in the manner in which they 
had been ordinarily used.’ Or, as the rule has also 
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been enunciated, ‘the absolute obligation of an em¬ 
ployer to see that due care is used to provide safe ap¬ 
pliances for his workman is not extended to all the 
passing risks which arise from short-lived causes/ ” 
“Sec. 1518. [588] Dangers caused by the progress 
of the zvork, master not bound to protect sen f ant 
against .—One special application of the general con¬ 
ception underlying the rule stated in the preceding sec¬ 
tion is that, where the work is of such a character that, 
as it progresses, the environment of the servant must 
necessarily undergo frequent changes, the master is not 
bound to protect the servants engaged in it against 
the dangers resulting from those changes. The cases 
in which this principle is most usually applied are those 
involving the various kinds of construction work. It 
should be observed that in some cases of this class the 
element of a fellow servant’s negligence is not involved 
at all, and recovery is denied on the broad ground that 
there is no breach of duty on the master’s part.” 

Appellant cites many cases in support of the proposition 
that the master is bound to furnish the servant a safe place 
in which to work, and that his duty in this respect can not 
be delegated. We think this doctrine is correct. However, 
for some reason or other, counsel persistently ignores the 
qualification recognized by the Supreme Court of the United 
States, this court and many of the State courts, in cases in¬ 
volving dangers arising by reason of the progress of work 
on uncompleted buildings. Counsel do not attempt to say 
that the injury in this case was not due to dangers arising in 
the progress of the work of construction. 

By using the word “stored” in the declaration, and by 
repeating same many, many times in the brief, it would 
seem the appellant hopes to create in the minds of this court 
the erroneous impression that the room in which he was 
working was a room used for the permanent storage of 
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building material in general. We think this attempt too 
transparent to require any further comment. 

In view of the foregoing, it is respectfully submitted that 
the action of the trial court in directing a verdict should 
be sustained. 

Wilton J. Lambert, 
Benjamin S. Minor, 

L. Randolph Mason, 
Rudolph H. Yeatman, 
Attorneys for Appellee. 




